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SOVALDI,        J. 

The  plaint irr  was  a  t^aant  in  the  defendant's  aparteunt 
building.     She  brought  this  action  to  recover  daiaafjes  for 
injuries  sustained  in  l.  fall  on  a  coiK^on  atairvvay  in  the  build- 
ing»  alleging  negligence  of  the  defendant  in  failing  to  rnein- 
tain  the  stairvray  in  a  reasonably  safe  condition.     The  Jury 
returned  a  verdict  for  the  plaintiff  for  ^4,000.00,  and 
answered  defenaant»s  special  interro<^tories  in  plaintiff's 
fnvor.     ill©  court  entered  a  judipaent  notwithstanding  the 
verdict  and  also  granted  defendant's  sotion  for  new  trial, 
froK  which  Judgaesnt  and  order  this  aopeal  has  be«as  taken. 

The  cotirt  overtimned  the  verdict  of  the  jury  on  the 
grounds  of  assiJBaption  of  risk,   contributory  negligence,  absence 
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of  pjroof  of  any  l;;itent  defect,  and  absence  of  proof  of  how  the 
fall  occurred.  The  olai  tiff's  theory  of  the  case  is  that  all 
such  questions,  if  a^'plici^ble  in  the  esse,  vrere  questions  of 
fact  for  the  jury  which  were  resolved  by  the  verdict  in  favor 
of  the  plaintiff  and  the  anairere  to  defendant's  special  inter* 
rogatories* 

D«fonciant*s  theory  is  that  the  circufastantial  evi- 
dence in  the  ease  as  to  the  condition  of  the  landing  in  ques- 
tion before  and  after  the  accident  was  wholly  insufficient  in 
law  and  in  fact  upon  which  to  base  a  finding  as  to  the  prox- 
Inate  cause  of  the  plaintiff's  fall;  and  that  even  if  her   fall 
was  caused  by  sone  condition  of  the  «tairs  or  tread,  the  evi- 
dence was  uncontradicted  that  ;  laintiff  had  full  r^rior  know- 
ledge of  such  condition,  had  personally  loade  repairs  where 
necessary  to  the  stairs  in  question,  and  thst  she  aiu-uraed  the 
ri«!<,  if  any,  of  the  condition  thereof,  and  that  she  was 
guilty  of  contributory  negligiaice  as  a  isatter  of  law* 

The  aceid^it  occiirred  Janu^iry  22,  1954»  The  plain- 
tiff, th«i  forty-nine  years  of  age,  made  her  hose  in  the 
apartment  building  owned  by  the  defendant  at  2302  Auburn 
Street,  llockford,  wh«"e  she   had  lived  for  sojwe  fifteen  years* 
The  buildin?^  contained  four  apartaaentfi,  tv«5  on  ^ch  floor,  run- 
ning nortii  and  south*  ;  be  occupied  the  east  apartaent  on  the 
second  floor* 

There  were  t'^m  entrances  to  the  building,  on©  at 
the  f^ont  and  erne  at  the  back,  with  stairways  to  the  second 
floor  at  each  «:itr&nce*  Plaintiff,  as  well  as  tlie  other 
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fiQCond  floor  tenants,  habitually  U8«i  the  stairway  at  the  rear 
because  of  ite  oi^xiraity  to  the  kitchen  area  and  to  the  comaon 
garage  at  the  rear  of  the  building  (over  wt^ich  garage  w&c   a  fifth 
apartr>ent)*  The  r^ir  stairway  was  also  comiaonly  used  by  gueste 
of  the  plaintiff. 

The  biick  or  rear  stairviaf   (which  we  shall  refer  to  as 
"the  stairway"  because  it  Is  the  only  one  involved)  was  divided 
into  two  sections  connected  by  a  landing*  Goin^;  troa   the  rear 
door  of  her   apnrtraent,  the  plaintiff  milked  a  few  feet  south 
to  the  upper  staircase^  then  tuj^ied  no-th  and  went  down  ten  steps 
to  the  first  floor  landing.  Tlie  stairway  was  steep.  There  were 
m»  haodrailQ  on  either  side. 

The  etairs  and  intenaediate  landing  were  partially 
covered  by  mats  or  treads,  which  were  annroximately  fifteen 
inches  in  width  and  extended  over  the  nose  of  the  stairs. 
Tlioy  w«re  a  cheap  material  of  thin  plastic  or  rubber,  placed 
on  the  stairs  twelve  to  ei£;hteen  £?x>nths  before  the  accident  by 
the  janitor,  d-jarlee  Heinsroth.  All  of  the  testiaony,  and  the 
photographs  taken  by  the  defendant  before  tl:eir  recsoval,  »howed 
Uiat  they  were  worn  and  cracked,  vdth  holes  and  i^aps  and  jx>rtions 
torn  away  fToia  the  nails  or  treads^  wlxich  held  them  in  place. 

The  plaintiff  testified  that  the  treads  had  becone 
torn  and  damaged  by  children  in  the  building  soon  after  they  were 
put  on  the  stairiij  that  she  had  coaplained  repeatedly  to  the 
Janitor,  Charles  lieinsroth,  who  had  v/orked  in  the  building;  about 
thirte«i  years  up  until  he  became  ill  a  year  or  so  previously, 
and  on  ocoasion  to  the  building  ag<mt,  i^.  Levis,  of  the  firm  of 
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Collins  k  Levis.  Plaintiff  testified,  '♦On«  time  1  told  Mr* 
Levts   that  I  couldn't  undisretand  how  the  ovmer  of  a  building 
would  v«ant  their  tenants  to  liv®  in  a  building  like  that,  and 
Kr»  Levis  eaid  that  if  I  wasn't  careful  I  would  be  itiven  a 
thirty-day  notice, *"  The  fiapthsr  testified  that  nothing  had 
been  done  by  the  d«f©ns.iant  or  his  agents  to  correct  the  con- 
dition; that  some  cionthG  ^evlous,  she  herself  had  tacked 
down  or  flattened  out  places  on  Bone  of  the  lower  stair^aye 
whan  nothing  wa«  done  about  theia,  but  had  never  done  any- 
thing about  the  upstairs  or  landing  from  v^jich  the  fall 
occurred. 

On  the  day  of  the  accident  she  came  home  about  5:00 
©♦clock  and  vrent  to  hor  apartmcaat  by  the  front  entrance  ^h&r^ 
she  had  been  let  out  by  the  person  with  whosa  she  had  been 
riding.  It  was  rainy  and  wet,  eo  she  decided  to  change  her 
clothes  into  sorsettdng  raore  cojsfortable,  and  out  on  a  house- 
dr—s   and  a  pair  of  knit  slippers.  She  had  &   saetal  waste- 
basket  in  her  a]>artn5ent  wliicli  t*BS  full,  and  after  knocking 
it  over  while  talking  on  the  telephone,  slie  decided  to  empty 
it  dovmstairs.  She  went  out  of  the  back  door  of  her  apart- 
ment into  the  iiallway  with  tiie  vmat ^basket  under  her  left 
arm,  vmlked  down  the  steps  to  the  interKCfdiate  landing  and 
turned  to  go  down  the  lower  stsirway.  As  she  stepped  fJrorn 
the  landing,  h&r   left  foot  eau^t  on  something  and  she  fell 
dovm  the  etairs  to  the  issall  area  way  below. 

She  stated  that  she  was  v^alking  in  the  center  of 
the  stairs;  that  she  v^sn't  in  a  hurry  and  could  see  where 
she  was  walking;  tMt  as  she  started  to  take  a  aten  from  the 
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landing  to  the  stairs  bGloi>/t  her  foot  caui';ht,  ther«  nee  noth- 
ing to  hang  ontOf  and  she  fell  for^^sard,  strtkins  against  the 
doorvtty  of  the  first  floor  ajmrtsaentj  that  her  foot  caught 
either  on  one  of  the  torn  places  in  the  Bsst  or  on  a  nail,  «he 
couldn't  say  which.  The  isli  .pers  which  plaintiff  was  wear- 
lng|  and  which  lisd  been  reaoved  and  not  worn  since,  hnd  a  tes^r 
in  the  bottom  of  thcj  left  slipper  wi^ich  had  not  baen  there 
before* 

Joan  fCri«ehol,  who  stayed  with  the  plaintiff  £rom 
tise  to  ti  e  and  took  care  of  her  after  the  accident,  tes- 
tified that  she  had  insr>ected  the  stairs  and  landing  twice 
on  the  day  following  the  accident  before  the  treede  were 
resaoved,  the  first  time  at  6:30  in  the  momin^j  tlmt  there 
was  &   protrud;lng  nail  near  the  Ed,ddle  of  the  landin^^  stair. 

Edna  L,  Brooks  testified  for  r-lalntiff  that  she  had 
occasion  to  visit  pi^^intiff  at  the  ap&rtaent  very  often; 
that  she  was  there  just  before  she  left  for   Florida  about, 
but  not  sure,  Ja.iusry  15;  that  she  alvays  parked  her  car  in 
back  and  case  in  the  rear  entrance;  that  she  observed  t^ie 
condition  of  the  trend  on   tor^  of  the  steps  leading  up  iYoiii  the 
first  floor  from  tl  e  to  ti-e;  that  it  -ms   ra^^-ged,  torn; 
that  it  '^fas  in  very  poor  condition,  torn,  jagged,  with  holes 
in  lt# 

tlsther  land  testified  for  plftlntiff  that  s?ie  h.^d 
occasion  to  visit  her  in  the  apartment  from  ti  e  to  ti.e  and 
had  been  there  3ilK>ut  three  weeks  before  the  accident;  that 
she  had  occasion  to  obsenre  the  tr®ad  on  the  Isndinr;  at  the 
head  of  the  flii^t  of  ataira  leading  up  fr<^  the  first  floor 
to  the  landing  and  that  the  condition  of  thr.t  tread  was 
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torn  and  JaggeU  and  OTerlapp«d  the  stairc,  «xtending  ovcar  the 
no£ie  of  th«  step  or  stair  at  that  ^>oint«  On  cross-exasainatlon, 
she  testifldd,  "I  r^aember  that  landing*,  stair  tread;  it  was 
torn  and  had  a  jegged  edfre,  pieces  were  torn  out  of  the  ©dg«« 
It  seemed  it  yms   too  big  for  the  step,  it  stuck  over  the  edg« 
som*  It  was  rwarly  neiled,  I  should  say*  The  only   thini;;  I 
noticed  about  the  tread  was  the  4»  vS®^  edge*  t,v&y  tlae  I 
went  there  I  could  see  it." 

The  plaintiff*  s  leg  nmB   fractured  in  the  kn&e   joint 
and  she  sustaini»l  other  injuries  as  the  result  of   the  fnll» 
The  treating  doctor,  an  orthopedic  specialist,  tejitified  to 
care  and  treatment  of  the  leg,  th^.   necessity  of  insertion  of 
the  three  inch  nail  and  screw,  v^ich  still  remained  in  the 
joint.  He  stated  the  leg  had  healed  reasonably  satL^fastorily, 
but  tluit  a  trauaatic  artiiritis  had  develor>ed  ^iioh,  in  tils 
opinion,  would  be  permanent;  tlmt  any  chani^es  vfould  be  nro* 
gresaively  for  the  worse  and  not  for  the  better;  that  plain- 
tiff's continuing  reports  of  pairs  and  discoafort  were  genuine* 
The  plaintiff  testified  to  her  inability  to  use  the  leg 
properly,  the  pain  which  still  accompanied  its  use,  her  dif- 
ficulty in  getting  up  and  down  stairs,  and  her  tnebility  to 
bowl  which  affected  her  work  as  well  ae  her  other  activities* 
■Ebe  plaintiff's  special  daeages  were  approxi  ately  |-2,000,00» 

Where  the  landlord  retaine  control  over  :>reraises 
u«©d  in  CO  jsoa  by  hie  tfoiants,  he  has  the  duty  of  exercising 
reasonable  care  to  keep  the  premisee  in  a  reasonably  safe 
condition,  and  is  liable  for  an  injury  occasioned  by  hia 
failure  so  to  do*  Krurphy  ▼.  Illinois  State-  Truest  Co.,  375 
IU«  310,  313 J  Jurkin  v*  hmaixz,   3  HI.  ^9p*   2d  iffJl,  /j.67,  491; 
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Holataan  v«  Darling  ^^tate  street  Corp.,  6  111*  A-,  zd  517»  521« 
In  Kurphy  v.  illlrsois  State  ii^ust  Co»,   sxipra,  the  court  said  at 

pa^es  31>314i 

''The  rule  is  that  ^ere  only  &  r?ortion  of  the 
pr^aises  is  rente<-l  and  the  landlord  rGta5.n8 
control  of  other  j3art;j  of  the  same  such  bb 
stair  -ays,   r^vsflui.ii.evjays,   or  cellarway»,  or 
where  he  renfi  tJie  prtB-iii&eE  to  t^everal  tenants, 
retaining  control  ov«r  a   imrt  of  the  G-:iae  for 
th©  cooraori  usi©  of  the  several  tejDiinte,  ha  lias 
the  disty  of  exercising  reas^^nable  c  re  to  keep 
the  T->r€jriises  in  a  rcosonnbly  a&fe  condition 
and  he  is  liable  for  an  injui*y  -.Yhich  rt-sultg 
to  Tj&r v.osiSt  lawfully  in  such  olace,  frosi  fail- 
ure to  v>eriorm.  such  duty.     Siioninger  Co»  v« 
mxm,  219  111.  242*'* 

Ae  prevloasly  pointed  out,  plaintiff  had  cois^^lained  r&^eatodXy 
to  the  Janitor  and  on  occasion  to  the  building  agent,  but  noth- 
ing had  bo«n  done  by  the  defendant  or  his  ag^its  to  correct  th© 
condition*     The  defendant  himself  testtified  that  he  had  .^een 
the  condition  of  the  stairs  ^ust  two  w©@tes  prior  to  the 
accident,   so  he  clearly  had  asaple  notice  as  to  the  condition 
of  the  stairs, 

tJefonfiant  cont-.?nds  that  the  cireujastantial  evidence 
in  the  case  is  -^diolly  in8urfi5i<mt  in  law  and  In  fact  ivyon 
w!iich  to  base  a  fiiiding  as  to  the  j  roximate  cause  of  the  plain- 
tiff*© fall  &nd  that  o   .I'ory  carjnot  b;ise  its  verdict  on  specu- 
lation or  conjecture*     Oli-ect  evidence  of  the  cause  of  a  mis- 
hap is  not  necess;ar7  in  order  to  sustain  a  ver«iict  for  the 
plaintiff.     Lindroth  v*  x^al/^reen  Co.,  407  111.  121,  133; 
HolflBSjsn  V.  i)arling  State  Street  Corp.,  ©upra,  -i  523; 
Paolinelli  v.  Dainty  Foods  Mf^»,  Inc.,  322  111.  ^pp»  5^6,   597; 
Devine  v.  Del^ino,  272  111.  166,  179.     '^he  plaintiff  testified 
that  she  was  talking  carefully  and  looking  where  she  w&»  going, 
that  hat"  1  ft  foot  caught  on  sojaething  on  the  step  or  landing, 
that  she  didn't  know  tsifcether  it  was  a  torn  tread  or  protruding 
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nail  and  that  there  was  noUilng  to  grab  onto,  and  she  fell. 

lh«  defeniiant  r,£iys,  in  effect,   it  must  be  r^sitively  detenained 

that  she  either  tripped  on  t:  nail  or  torn  tread  thus  causing 

the  fall.     The  court  in  Lindroth  v»  Wa345re«i  Co.,  supra,  eX 

133»  quoting  texm  iav^ider  v«  Kuim,  32?  U.  £.  6k5$  saidj 

** » -.fh^never  facts  are  in  dispute  or  the 
evidence  is  puch  that  fair-ainded  men  r^y 
draw  differejit  inf <2reaceti ,  a  m&nfUkrB  of 
spmcxilation  nnd  conjectiire  i;?  req;iired  on 
the  ^v-rt  of  those  v.;ho;5e  duty  it  is  to  t'set- 
tle  th«j  dis  ute  by  clx>o»ing  what  secustB  to 
thi^a  to  be  th«t  laoet  reasonablg!  inference* 
Only  lihen  there  it'  a   cosir;lcte  abncncis  of  pro- 
batlmt  facte  to  su:, :>oirt  the  conclusion 
reached  doee  a  rover :-ible  error  appear.*'' 

To  the  saae  effect  ie  Holsman  v»  Darlin^^  State  Street  Corp., 

supra,  involving  an  injury  to  a  tenant  as  a  rosult  of  a  fall 

on  a  Gtairfemy. 

In  the  ciiiiQ  of  raolinelll  v.   Dainty  /oodc  Kfg.  Inc., 

supra,  where  it  was  a  question  i^.ether  the  bone  which  caused 

the  baby's  d«ath  csjtae  fjrois  the  defendant's  soup  or  from  sorae- 

where  else,  the  court  stated  at  tjage  597»   ^^  follows: 

"Plaintiff's  case  resta  largely  on  eircui*- 
stantial  ©vi^icaice.  However,  a  verdict  may 
be  founded  on  circiuastimtiai  evidence  alone. 

Be£li,.;ence  ii*  al^-i-ays  a  question  of  fact  th^it 
Btttiit  be  filleged  and    >roved  as  averred.     It 
cannot  be  suoportei  by  mere  conjecture  or 
suriaise.     '.Je  a..Tree  with  defeaidant  that  lift- 
biiity  csnnot  rest  UiX)a  irsiaginatlon,    s  ecula- 
tion  or  conjoctvire,  or  u.-on  f%  choice  b'^tv^e^n 
tv«j  viewjf;  ei;|u.^illy  coajjatible  w'itii  the  evidence, 
but  rau".    b'    bafiod  Uiou  ract,-:^  est-ablij'^hed  by 
evidence  fairly  tendinrr  to  r-rove  thsaa,     Ab«o- 
Itite,    -ositivc,  ocular  proof  th^  law  wifely 
does  not  re  iuire.     A  fT««t€flr  or  lesci  probability, 
leading,  on  the  whole,   to  >:■    eatisf^^ctory  con- 
clusion,  is  all  thyt  can  rGa«?on»bly  be  ertiected 
to  establiiiii  controverted  factr^." 

BeiMd  on  the  condition  of  the  stairway,  the  verdict  of  the  Swey 

ifas  entirely  reasonable  in  its  findlnr  that  the     ir^intiff  fell 

as  a  result  of  the  dex'ective  stairs. 


SofendBnt  contends  that  ^i^ere  plai  .tiJTf  laiowingly 
eXf/osed  herself  to  a  aaovm  &nd  eod. sting  condition,  icnowing 
all  of  the  riskr.  incident  thereto,  and  was  injiired  thereby, 
she  asmiaed  the  riak  and  was  ^ailty  of  contributory  negligence 
as  a  aatter  of  law.  "She   jury  is  entitled  to  v,eigh  the  evi- 
dence and  draw  r©afionabl«  inf€a*enc©«  thsrefroa,  Th®  record 
discloses  tiiat  men   plaintiff  rf^nt  do-'^n   the  stair; ,  she  pu.% 
the  basket  under  her  left  arm,  and  v«is  holding  onto  the 
wall;  that  she  veas  wearinf:  knit  slippsre  at  th«  tl:.;e,  which 
fitted  rather  yell  on  her  feet;  that  they  were  not  snug,  but 
they  wer«?  not  loose;  that  they  did  not  alip  aroimd*  The 
joiry  saw  and  escamined  tlie  slippers,  i-laintiff  testified  that 
the  protrusion  or  tear  in  the  taaterial  in  the  toe  of  the 
slippear.  Identified  as  plaintiff *s  exhibit  6,  was  not  there 
pi'ior  to  the  accident,  nnd  that  the  slippers  were  in  the 
same  condition  at  the  trial  as  they  wer®  iffir.2ediateiy  aft«ar 
the  accident,  ^nd   that  she  h&d  not   ^t>m  them  since  that  tisiej 
that  the  elinpere  did  not  coae  off  after  the  acciaent,  and 
that  they  srere  t-.ken  off  aft^sr  she  was  carried  upstairs  and 
put  on  the  bed»  Under  the  law,  it  vras;  pro'..er  for  the  jury  to 
consider  these  facts  and  circumstancofS,  «ind  to  draw  all 
re&son;;.ble  inferences  thgrcfrojas  as  to  tho  direct  and  rvroxisiate 
cause  of  the  accident  and  of  piaintiff's  injuries.  FdUiters 
▼•  I4id-Clty  Kanac®a«it  i^orp.,  331  Ill#  App»  64 »  71  •  "fhe  jury 
found  in  its  answer  to  a  specif;!  interro/gatory  submitted  by 
defcarKiant  that  the  |.>laintiff  \mB   in  the  e^cercise  of  due  care 
and  caution  for  her  o«n  safety  at  and  just  i>rior  to  the  occur- 
rence in  question.  V^itii  this  finding;;,  we  :>re   in  sccord. 

The  trial  court  aay  only  grant  judgnent  notifithstand- 
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ing  the  verdict  If,  when  all  of  the  evidence  1e  considered, 
together  with  all  reasonable  inf«renccs  frois  it  in  its  a.?rj©ct 
laost  favorable  to  the  plaintiff,  ther     is  a  total  failiire 
or  Isck  of  evidsice  to  ;>rove  any  necessai*y  eltanent  of  plaintiff's 
case^     Keid®aan  v»  Keisey,  414  111*  453 »  457;   ^'aul  v,  C.  &. 
Urn  W»  Ey,  Co«,  5  111*  2d  135,  140.     In  this  case  there  \m.& 
evidence  to  sur>|iort  the  finding  of  the  jury,  ^md  the  trial 
court  should  not  liave  granted  j\id|^€mt  notwithstanding  the 
veiNlict. 

^"he  verdict  was  r»t  a^inst  the  lasmifest  v/elg>t  of 
the  evidence,  and  therefore,  the  trial  court  erred  in  granting 
the  saotion  for  ns*/  trial*     vSteveneon  v*  Byrnft,   3  HI*  ^<PV» 
2d  43»     '^'o  be  a,;ainst  tao  nsanifest  weight  of  the  evidence 
requires  that  an  oiipocitc  conclusion  be  cleerly  evident. 
Olln  Industries,   Inc*  v»  'juellrier ,   1  111.  At.p«   2d  26?,  2^; 
rchneidei^aan  v.  Interstate  transit  Lines,  Inc.,  331  111.  App. 
143 »  147»     It  is,  therefore,  our  conclusion  that  the  judgment 
of  the  circuit  court  of  Vflnneba;-?:o  County  cannot  be  sustained. 

The  judj5a^it  of  the  circuit  court  of  Winnebago 
County  is,  accordingly,  reversed  and  judgiaent  it-  entered  in 
this  court  in  favor  of  jsiaintiff  and  against  deft^ndant  in 
the  sum  of  $4»0CX)*0Q  and  costs  of  suit* 


Reversed,  and  judgm^rit  ent ttred  h  :re» 

Dove,   ^,   J,    Ccncurs 
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PAUL  PLETKE, 

Appellee, 

V, 
FRANK  D.  SHOBE, 

Appellant, 


3H   A 


APPEAL  FROM  THE 

MUNICIPAL  COURT 

OF  CHICAGO. 
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MR.  PRESIDING  JUSTICE  LE^'ffi  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  in  the  sum  of 
$3500  entered  on  the  verdict  of  a  Jury  in  an  action  by- 
plaintiff  to  recover  moneys  advanced  by  him  to  Mara  Motors, 
Inc. I  hereinafter  called  "Mars,"  at  the  request  of  the 
defendant. 

The  material  facts  are  substantially  uncontroverted, 

Mars  operated  a  Packard  automobile  agency  in  the  City  of 

Chicago.  During  the  latter  part  of  1953  it  was  in  financial 

difficulties.  Prior  to  November  29,  1953  plaintiff  from 

time  to  time  advanced  to  Mars  varying  sums  aggregating 

$3500  to  pay  its  current  payroll,  rent  and  other  bills. 

November  29,  1953  plaintiff  received  a  letter  voluntarily 

written  and  signed  by  defendant  on  the  stationery  of  Mars, 

which  reads: 

"Chicago,  Illinois 
November  29,  1953. 

"To  Whom  It  May  Concern:- 

This  is  to  advise  that  Paul  Pletke  has 
advanced  to  Mars  Motors,  Inc.  the  sum  of  Thirty-Five 
Hvindred  ($3,500.00)  Dollars  which  is  to  be  applied  to 
the  purchase  of  corporate  stock  if  and  when  a  re- 
organization is  effected. 

If  a  re-organlzqtion  is  not  effected  and 
Mars  Motors,  Inc.  discontinues  business  I  have  promised 
to  repay  the  aforesaid  sim  of  money  to  Paul  Pletke.   In 
the  event  of  my  demise  before  Paul  Pletke  is  repaid, 
this  obligation  shall  be  binding  on  my  executors  or 

admini strors. [ sic ] 

Frank  D.  Shobe." 
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December  21,  1953  plaintiff  advanced  the  additional 
sum  of  ^6500  to  Mars  at  the  request  of  defendant.   In  order 
to  obtain  a  franchise  from  the  Packard  Motor  Company  for 
the  year  195^»  Packard  required  Mars  to  raise  $30,000.  Mars 
complied  with  the  request  of  Packard.   Included  in  the  sum 
raised  for  Packard  by  Mars  were  the  advances  to  it  made  by 
plaintiff.   In  January  1955  Mars  was  adjudicated  bankrupt 
in  the  United  States  District  Court. 

Plaintiff  alleges  in  his  statement  of  claim  that 
defendant  represented  to  him  that  Mars  was  about  to  be 
reorganized;  that  defendant  would  personally  repay  the 
moneys  advanced  by  plaintiff;  and  that  the  assets  of  Mars 
were  sufficient  to  repay  plaintiff* s  loan. 

In  his  verified  defense  defendant  admits  that 
plaintiff  advanced  the  sums  of  !|3,500  and  $6,500,  respectively 
as  alleged  in  the  statement  of  claim,  but  denies  that  the 
loans  were  made  at  the  special  instance  and  request  of 
defendant.  Defendant  also  avers  that  after  plaintiff 
advanced  the  moneys  here  in  controversy  he  elected  to  accept 
a  note  from  Mars  for  $10,000  as  security  for  the  loan  and 
that,  as  a  consequence,  the  obligation  of  defendant  was  waived. 

Defendant  asserts  that  plaintiff's  claim  is  barred 
by  the  statute  of  frauds,  but  this  assertion  is  without      j[ 
merit  for  the  reason  that  the  writing  sued  upon  meets  the 
requirement  of  the  statute. 

The  language  of  defendant's  voluntary  promise  to 
repay  plaintiff  is  plain  and  unequivocal.  Defendant  admits 
that  there  was  no  reorganization  of  Mars  and  that  Mars  did 
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dlscontinue  business  when  It  was  adjudicated  bankrupt.   These 
were  the  conditions  defendant,  who  is  a  member  of  the  bar, 
imposed  upon  himself  and  under  which  he  guaranteed  repayment 
to  plaintiff  of  the  advances  made  to  Mars.   But  defendant 
Insists  that  it  was  the  intention  of  the  parties  that  he  was 
to  be  relieved  of  his  promise  to  repay  plaintiff  if  the 
^30,000  was  raised  and  a  franchise  secured  from  Packard, 
In  our  view  there  is  no  room  for  construction  of  defendant's 
v/rltten  agreement.  Moreover,  plaintiff  testified  that  he 
had  a  numh3r  of  talks  with  defendant  about  repayment;  that 
defendant  offered  plaintiff  stock,  and  that  plaintiff  told 
defendant  "I  am  not  interested  in  stock."  Plaintiff  further 
testified  that  he  never  agreed  at  any  time  to  "accept  Mars 
Motors  as  my  debtor."  We  think  the  Jury  could  reasonably 
infer  from  the  evidence  that  defendant's  voluntary  written 
agreement  to  repay  plaintiff  for  the  advances  made  to  Mars 
was  for  the  purpose  of  inducing  plaintiff  to  advance  the 
additional  sum  of  ^6,500.   In  our  view  the  evidence  is 
ample  to  support  the  verdict  and  Judgment. 

For  the  reasons  given,  the  Judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

KILEY  AND  FEINBERG,  JJ.  CONCUR. 


^7 


46805 


PHYLLIS  J.  ALAIMO,  as  Administratrix 
of  the  Estate  of  Robert  C,  Alalmo, 
Deceased,  and  JUDGE  &  DOLPH,  LTD.,  a 
corporation,  for  the  use  of  HARTFORD 
ACCIDENT  &  INDEMNITY  COMPANY,  a 
corporation, 


V. 


HENRY  F.  DU  PONT, 


Appellees, 


Appellant , 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 
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JUDGE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  as  administratrix,  brought  this  action 
to  recover  for  the  wrongf\il  death  of  Robert  C.  Alaimo, 
deceased,  and  plaintiff  Judge  &  Dolph  Joined  in  the  action 
to  recover  under  the  Workmen's  Compensation  Act,  for  the  use 
of  Hartford  Accident  &  Indemnity  Company,  the  insurance 
carrier,  the  amount  paid  out  by  them  in  accordance  with  an 
award  of  the  Industrial  Commission.  Upon  a  previous  appeal 
(4  111.  App,  2d  85)  we  reversed  and  remanded  the  cause  for 
a  new  trial,  because  the  trial  court  directed  a  verdict  for 
defendant  when  the  cause  should  have  been  submitted  to  a  jury. 
Upon  a  second  trial  the  evidence  for  plaintiff  was  substantially 
the  same.  Defendant  offered  no  evidence  upon  the  second  trial. 

In  the  interest  of  brevity,  we  refer  to  the  state- 
ment of  facts  and  our  holdings  in  our  reported  opinion  on 
the  former  appeal.   The  conclusions  there  reached  are  con~ 
trolling  upon  the  present  appeal.  Trego  v.  Rubovits,  228 
111.  App.  559.  We  find  no  reason  for  departing  from  our 
previous  holdings. 
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The  additional  points  urged  upon  this  appeal  for 
reversal  are:  (1)   the  claimed  prejudicial  conduct  of 
counsel  in  his  closing  argument  to  the  Jury;  (2)  that  the 
court  erred  in  giving  certain  instructions  for  plaintiff; 
and  (3)  that  plaintiff  Judge  &  Dolph  cannot  recover  under 
the  Compensation  Act  for  money  paid  out  in  accordance  with 
the  award,  because  of  their  negligence,  which  contributed 
to  cause  the  death  of  decedent  (citing  Grasse  v.  Dealer' s 
Transport  Co.,  412  111,  179 )• 

We  think,  upon  this  record,  that  the  remark  of 
plaintiff's  counsel  in  his  final  argument  to  the  Jury,  while 
concededly  improper,  was  not  so  prejudicial  as  to  require  a 
reversal  of  the  Judgment.   The  court  promptly  sustained  an 
objection  to  the  remark,  and  there  was  no  motion  made  to 
withdraw  a  Juror  and  declare  a  mistrial.  Walsh  v.  Chicago. 
Rys.  Co.,  303  111.  339;  Relnmueller  v.  Chicago  Motor  Coach  Co., 
341  111.  App.  178;  Roesler  v.   Liberty  National  Bank,  2  111. 
App.  2d  54, 

Defendant  complains  of  instructions  Nos.  1,  2  and 
5,  given  for  plaintiff.  We  think  each  of  these  Instructions 
correctly  stated  the  law  applicable  to  the  Instant  case  and 
were  in  accordance  with  the  principles  of  law  announced  in 
our  former  opinion.   The  refused  instructions  tendered  by 
defendant,  though  assigned  as  error  in  the  motion  for  new  trial, 
are  not  made  a  point  for  reversal  upon  this  appeal, nor  are 
they  argued  in  defendant's  brief. 
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On  the  former  appeal  we  determined  that  defendant 
had  a  duty  to  keep  the  elevator  in  question  in  a  reasonably- 
safe  condition.   It  appears  from  the  present  record  that 
neither  defendant  nor  his  agent,  over  a  period  of  approxi- 
mately 20  years,  made  any  inspection  of  the  elevator  or  its 
needed  repair.  The  jury  could  well  have  concluded  that  the 
failure  to  inspect  and  make  the  needed  repairs,  vdien  the 
lease  specifically  gave  defendant  the  right  to  enter  the 
premises  and  Inspect  the  elevator  and  make  necessary  repairs, 
constituted  negligence. 

The  complaint  alleged,  as  to  plaintiff  Judge  & 
Dolph,  that  it  and  its  employees  were  free  from  contributory 
negligence  that  proximately  contributed  to  cause  the  said 
injuries  and  death  of  decedent.   The  answer  specifically 
denied  this  allegation.   It  thereupon  became  one  of  the 
Issues  for  the  jury  to  determine.   It  is  necessary  under 
par.  138.5  (b)  of  Ch.  HQ,    111.  Rev.  Stat.  1955i  in  order  for 
the  employer  to  recover  from  a  third  party  tort  feasor  vrhat 
he  is  obliged  to  pay  the  employee  under  the  Compensation  Act, 
that  the  employer  be  free  from  negligence  which  contributed 
to  cause  the  injury  or  death.   Geneva  Construction  Co.  v, 
Martin  Transfer  Co..  4  111.  2d  273,  276. 

On  behalf  of  Judge  &   Dolph,  instructions  Nos.  6 

and  7  were  tendered  and  given  by  the  court.   Instruction  No. 

6  is; 

"You  are  Instructed  that  contributory  negligence  on  the 
part  of  plaintiff  Judge  &  Dolph,  Ltd.,  or  its  employees 
is  not  a  defense  to  the  claim  of  plaintiff  Judge  & 
Dolph,  Ltd.,  for  the  use  of  Hartford  Accident  & 


Indemnlty  Company. " 

Instruction  No.  7  Is J 

"In  reference  to  the  claim  of  plaintiff  Judge  & 
Dolph,  Ltd.,  for  the  use  of  Hartford  Accident  & 
Indemnity  Company,  you  should  find  defendant  guilty 
If  you  find  from  a  preponderance  of  the  evidence, 
under  the  Instructions  of  the  Court,  that  the  said 
plaintiff  has  proved  the  following  facts: 

"(1)   That  defendant  was  guilty  of  negligence 
as  alleged  In  the  complaint, 

"(2)   That  such  negligence,  If  any,  was  a 

pi'oxlmate  cause  of  the  Injury  and  death 
of  Robert  Alalmo, 

"(3)   That  the  widow  and  next  of  kin  of  Robert 
Alalmo  suffered  pecuniary  injury  in 
consequence  of  the  decedent's  death. 

"(^)   That  an  award  was  entered  by  the 
Industrial  Commission  of  Illinois 
requiring  said  plaintiff  to  pay  com- 
pensation on  account  of  the  death  of 
said  decedent." 

At  the  time  these  instructions  were  tendered, 

defendant  made  specific  objections  to  the  giving  of  them, 

and  they  are  assigned  here  as  error.   Instruction  No.  6 

does  not  state  the  law  correctly,  and  it  withdrew  the  issue 

of  contributory  negligence  of  Judge  &  Dolph  from  the  Jury# 

Instruction  No.  7  was  a  peremptory  instruction,  which  did 

not  require  the  Jury  to  find  that  Judge  &  Dolph  was  free  from 

any  negligence  v/hich  contributed  to  cause  the  death.  Both 

Instructions  are  contrary  to  the  requirement  of  the  statute 

cited,  and  Geneva  Construction  Co.  v,  Martin,  supra,  which 

refers  to  the  employer,  utrder  the  statute,  as  the  non-negligent 

employer, and  they  constitute  reversible  error. 


, vv.'  '■•,;,.■■!:•  tiinj"  •■ 
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For  the  reasons  given,  the  judgment  as  to  plaintiff 

Alaimo  is  affirmed,  (Chmielewski  v.  Marlch,  350  111.  iypp. 

379,  affirmed  2  111.  2d  568)  and  the  judgment  as  to  Judge 

&  Dolph  is  reversed  and  the  cause  remanded  for  a  new  trial 

as  to  the  latter  plaintiff, 

AFFIRMED  IN  PART  AND  REVERSED 
IN  PART  AND  REMANDED  FOR  A 
NEW  TRIAL. 

LEWE,  P.J.  AND  KILEY,  J.,,  CONCUR, 
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HAZEL  DENNIS, 


Appellant, 


OTTO  WAEGELE  and  FRIDA  NAEGELE, 
Appellees. 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 
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JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  suit  Is  to  rescind  a  real  estate  contract 
and  to  recover  the  payments  and  the  value  of  the  Improvements 
made.   The  chancellor  dismissed  the  suit  for  want  of  equity 
and  plaintiff  has  appealed. 

The  contract  was  made  March  17 »  19^9 »  and  bound 
plaintiff  to  pay  $13,000  for  a  deed  to  the  property.   She 
was  to  pay  $500  down  and  $200  per  month  on  the  purchase 
price.   The  monthly  payments  were  to  be  reduced  to  $150 
when  a  mortgage  on  the  property  was  paid  off.   The  contract 
provided  that  upon  plaintiff's  "payment  of  two-thirds  of 
the  purchase  price  .  .  .  ,  seller  agrees  to  convey  .  .  . 
by  a  good  and  sufficient  warranty  deed  .  .  .  ,  and  the 
purchaser  agrees  to  give  back  to  seller  a  mortgage  for  the 
balance  .  .  .  . "  Plaintiff  completed  the  two- thirds  payment 
in  June  195^.  Defendants  did  not  convey  the  property  and 
plaintiff  sued. 

Plaintiff  contends  that  the  evidence  shows  a 
breach  of  contract  by  defendants  and  that  the  record  shows 
as  a  matter  of  law  that  defendants  could  not  perform  by 
conveying  a  "good  and  sufficient  v/arranty  deed." 
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Aprll  5t   195^»  plaintiff's  attorney  wrote  defendants 
that  plaintiff  having  complied  with  the  contract  and 
defendants  having  failed  to  convey,  that  if  the  conveyance 
was  not  made  immediately,  legal  action  would  be  taken,   June 
k   the  attorne;/  wrote  again  requesting  the  preparation  of 
mortgage  papers  so  plaintiff  could  execute  them  and  get  a 
deed  from  defendants.  June  l6  another  letter  was  written 
telling  defendants  that  if  the  contract  was  not  performed 
plaintiff  would  sue,   June  21  a  final  letter  notified 
defendants  of  plaintiff's  election  to  rescind. 

Defendant  Mrs,  Naegele  testified  that  her  agent 
had  the  mortgage  papers  ready  on  and  from  May  12  and  that 
defendants  were  ready  during  that  time  to  deliver  a  deed, 
but  that  plaintiff  would  not  go  to  the  agent's  office.   She 
said  the  first  letter  made  her  ill  and  on  May  12  she  called 
plaintiff  and  "begged"  for  the  mortgage  and  asked  plaintiff 
several  times  during  May  and  early  June  to  see  her  agent 
and  to  execute  the  mortgage.   She  did  not  recall  receiving 
the  June  k   or  June  l6  letters  since  she  and  her  husband  were 
"too  sick."   She  did  remember  receiving  the  June  21  letter. 
The  letter  of  June  ^  appears  to  have  been  "refused."  Plain- 
tiff testified  also  that  the  agent  called  her  in  May  and 
asked  her  to  come  to  his  office  to  sign  the  mortgage  papers. 
Plaintiff  wrote  Mrs.  Naegele  friendly  letters  in  May,  one 
indicating  it  was  written  in  response  to  inquiry  about  the 
mortgage. 

The  evidence  showed  that  the  $2,500  note  referred 
to  in  the  contract  was  paid  in  1951»  but  the  trust  deed  was 
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not  released  of  record  until  after  the  instant  trial  was 
begun.   The  unreleased  trust  deed  was  relied  on  by  plaintiff 
as  proving  inability  of  defendants  to  perform.  Defendants' 
evidence,  referred  to,  was  sufficient  to  offset  plaintiff's 
testimony.   Under  the  circumstances  there  was  no  "reasonable 
probability  of  litigation"  so  as  to  render  defendants'  title 
unmerchantable  under  the  rule  of  Winters  and  Chicago  Title 
and  Trust  Co.  v.  Polln,  309  111.  APP.  ^58,  462,  that  equity 
will  not  compel  one  to  "buy  a  law  suit," 

The  record  discloses  that  the  chancellor  Intended 
to  adjust  this  controversy  at  the  trial,  but  it  is  not  clear 
that  all  the  available  means  were  employed  to  carry  out  the 
intention.   It  does  not  appear  that  the  parties  were 
definitively  asked,  or  given  an  opportunity,  to  make  tenders 
of  performance,  even  though  Frlda  Naegele  was  asked  whether 
defendants  were  ready  to  make  a  conveyance  and  she  answered 
"natxxrally,"  The  record  is  silent  as  to  an  opportunity  to 
plaintiff  to  tender  the  mortgage. 

In  plaintiff's  letter  of  June  4  there  is  an  implica- 
tion that  defendants  needed  or  wanted  cash  instead  of  a 
purchase  money  mortgage.   This  letter  stated  that  plaintiff 
could  not  get  an  "outfllde  mortgage"  and  requested  defendants 
to  have  the  mortgage  papers  prepared,  as  "it  is  our  intention 
to  proceed,"  The  contract  did  not  impose  this  obligation 
upon  defendants,  but  the  testimony  Indicates  that  they  con- 
sidered it  their  obligation  since  they  and  their  agent  had 
asked  plaintiff  to  go  to  the  agent's  office  for  the  purpose 


-'■€i?;  •,&^i^^j; 


_4>- 

of  executing  the  papers.   Experience  would  show  this  procedure 
was  the  reasonable  one  since  defendants  would  have  to  be 
satisfied  with  the  mortgage  terms.   In  view  of  these  circumr- 
stances  and  in  view  of  the  consequences  to  plaintiff  of  the 
failure  to  tender  performance  of  her  obligation,  it  is  our 
opinion  that  Justice  requires  a  reversal  of  the  decree  for 
the  purpose  of  giving  the  chancellor  another  opportunity  to 
induce  the  parties  to  make  tenders  of  performance.   Should 
plaintiff  make  a  lawful  tender  of  performance  according  to 
the  contract  terms  and  defendants  reject  the  tender,  the 
court  should  enter  a  decree  of  rescission  upon  an  accounting 
by  plaintiff  for  rents  collected  with  allowance  for  proper 
credits.   Should  plaintiff  refuse  to  make  a  lawful  tender  the 
decree  should  be  entered  dismissing  plaintiff's  suit  for 
want  of  equity.   The  chancellor  in  giving  this  opportunity 
to  perform  according  to  contract  terms  should  allow  the 
parties  only  such  time  as  he  deems  reasonable.   In  equity 
the  rights  of  the  parties  are  determined  by  the  circumstances 
at  the  time  of  entry  of  the  decree  and,  accordingly,  the 
opportunities  to  be  given  on  remandment  are  not  too  late. 
See  Moehling  v.  Pierce,  3  HI.  2d  418,  424. 

For  the  reasons  given  the  decree  is  reversed  and 
the  cause  remanded  for  the  purpose  of  giving  the  parties  an 
opportunity  to  tender  performance,  as  noted  in  the  opinion. 


DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


FEINBERG,  J.  CONCURS. 
LEWE,  P.J.,  TOOK  NO  PART. 
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JUNE  VIVIAN  Mcdonald, 

Appellee, 

V, 

CLYDE  D,  Mcdonald, 

Appellant. 
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^K^  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  SOURT. 

Plaintiff  and  defendant  were  married  on  September  22, 
19^6  at  Waukegan,  Illinois,  and  three  children  were  born 
of  the  marriage.   The  family  lived  in  Chicago,  Illinois 
until  September  1952,  at  which  time  they  moved  to  Corpus 
Christl,  Nueces  County,  Texas,  where,  in  February  195^» 
plaintiff  obtained  a  decree  for  divorce  which  awarded  her 
custody  of  the  children  and  ten  dollars  a  week  for  support 
of  each  child.   Thereafter,  defendant  moved  back  to  Chicago, 
Illinois,  remarried  and  established  his  home  here.   In 
January  1955  plaintiff  moved  back  to  Chicago  with  the 
children.   In  April  of  that  year  she  initiated  the  Instant 
proceeding  by  filing  a  petition  in  the  Superior  Court  of 
Cook  County  to  register  the  Texas  decree,  alleging,  among 
other  things,  that  defendant  was  in  arrears  on  the  support 
payments.   Shortly  thereafter  orders  were  entered  reducing 
the  support  payments  to  twenty  dollars  a  week  (one  of  the 
children  had  in  the  interim  been  given  out  in  adoption) , 
reducing  the  arrearages  from  $450,00  to  $300.00,  and  granting 
defendant  the  right  of  visitation  every  Saturday  from  twelve 
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noon  to  eight  o'clock  at  night;  the  Texas  decree  had 
been  silent  as  to  the  rights  of  visitation. 

In  June  of  that  year,  follov/lng  the  entry  of  the 
foregoing  orders  In  the  Superior  Coprt,  defendant  learned 
that  plaintiff  had  taken  the  children  back  to  Corpus 
Chris tt,  TexaB,  He  continued  to  make  the  support  paymento 
until  the  latter  part  of  August  1955,  when  he  filed  a 
petition  alleging  the  removal  of  the  children  from  the 
Jurisdiction  without  his  knowledge,  seeking  an  order  termi- 
nating the  support  payments,  and  asking  for  a  direction  on 
plaintiff  to  return  the  children  to  Illinois  so  that  he  could 
visit  them,  in  accordance  with  the  order  entered  In  the 
Superior  Court, 

On  September  30,  1955  plaintiff  petitioned  for  a  rule 
on  defendant  to  show  cause  and  for  an  order  on  him  to  pay 
her  attorneys'  fees.   On  November  8,  1955  she  filed  an 
amendment,  nunc  pro  tunc  as  of  September  30,  1955»  by  leave 
of  court,  wherein  she  alleged  that^  Inasmuch  as  she  received 
no  alimony  and  was  unable  to  find  suitable  employment  in  Cook 
County,  she  had  returned  to '.Nueces,  County,  Texas,  where  It 
was  more  t  robable  that  she  could  find  employment;  and  she 
prayed  that  the  court  approve  her  action  In  removing  the 
children  to  Nueces  County,  Texas. 

On  November  28,  1955  the  Superior  Court  adopted  the 
decree  of  Nueces  County,  Texas,  as  a  decree  of  the  Superior 
Court;  It  also  ordered  that  defendant  pay  plaintiff's 
attorneys'  fees,  and  that  defendant  be  held  in  contempt 
for  failure  to  pay  support  money  for  the  children;  further, 
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It  approved  plaintiff's  action  In  removing  the  children  to 

Texas,  Defendant  appeals  from  these  orders. 

Defendant  takes  the  position  that  the  court  erred 
In  approving  the  removal  of  the  children  to  Texas  and  in 
denying  his  petition  to  suspend  the  support  payments  while 
they  were  there.   The  question  presented  is  not  one  of  custody 
but,  rather,  one  of  visitation.  His  paramount  grievance 
would  seem  to  be,  not  so  much  plaintiff's  removal  of  the 
children  to  Texas,  thus  making  visitation  difficult,  but  the 
denial  of  his  request  to  suspend  the  support  payments  while 
the  children  are  out  of  the  state.  Cases  cited  and  relied 
upon  by  defendant  involve  the  custody  of  children;  in  the 
Instant  proceeding  that  issue  was  determined  by  the  Texas 
decree.   In  some  of  the  earlier  decisions,  the  courts  were 
reluctant  to  allow  the  children  to  be  removed  from  this 
Jurisdiction  to  another  state  (Miner  v.  Miner  (18^9) i  H  111* 
^3;  Hewitt  V.  Long  (1875) >  76  111.  399  (which  contains  a 
well-reasoned  and  lengthy  dissenting  opinion  filed  by  two  of 
the  judges);  Chase  v.  Chase  (I896),  70  111.  APP.  572).  How- 
ever, it  would  seem  to  us  that  a  realistic  appraisal  of  the 
situation  requires  that  accessibility  and  distance  be  measured 
in  terms  of  time  as  well  as  of  miles — a  point  of  view  adopted 
in  the  recent  case  of  Schmidt  v.  Schmidt  (1952),  3^  HI.  App, 
^36;  there  the  court  pertinently  notes  that  in  the  hundred 
odd  years  since  the  Miner  decision  was  written  "methods  of 
transportation  have  changed,"  and  states  further  that  in 
the  light  2£i  "of  modern  living  conditions  to  say  that 
as  a  fixed  rule  of  law,  without  exception,  the 


child  may  never  be  taken  from  the  State  out  of  the  Juris- 
diction of  the  court  seems  harsh  and  absurd, "  The  Schmidt 
case,  which  considers  the  earlier  Illinois  decisions  as 
well  as  those  of  other  Jurisdictions,  held  that  a  decree 
permitting  a  ten-year-old  boy's  mother,  who  had  been 
given  his  custody  in  divorce  proceedings,  to  establish  a  home 
for  him  in  New  York  was  not  unreasonable  or  arbitrary,  where 
the  father  had  limited  custody  and  visitation  periods.   It 
Is  elementary  that  in  determining  who  shall  have  custody 
of  children,  their  welfare  is  always  paramount;  the  question 
of  visitation  is  a  subsidiary  problem.   In  the  instant  pro- 
ceeding the  reasonsfor  removing  the  children  to  Texas  were 
presented  to  the  court  and  found  sufficient.   Under  the 
circumstances  of  this  case  we  think  it  was  proper  to  allow 
plaintiff  to  remove  the  children  to  another  Jurisdiction, 
and  certainly  such  removal  would  not  Justify  defendant  in 
refusing  to  support  them. 

Defendant  left  Texas  of  his  own  accord,  came  to 
Chicago,  remarried  and  did  not  see  the  children  for  over 
two  years.   During  a  part  of  that  time  he  discontinued 

payment  for  their  support.  Plaintiff  has  now  returned  to 

and 
Texas;^  resides  In  Nueces  County  where  the  original  pro- 
ceedings were  had  and  the  original  decree  and  orders  were 
entered.   The  position  of  defendant  today  is  exactly  the 
same  as  it  was  prior  to  the  time  plaintiff  came  to  Chicago, 
Under  the  Texas  decree  he  was  at  all  times  bound  to  pay 
support  money  for  the  children,  and  the  Illlnoie  decree. 
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whlch  was  entered  on  the  Joint  motion  .of-  both  parties, 
merely  affirms  and  registers  the  Texas  deci-ee  and  requires 
defendant  to  pay  the  same  amount  of  money  for  the  same 
purpose.  Had  plaintiff  not  come  to  Chicago  in  the  first 
instance,  defendant's  obligation  to  support  his  children 
would  have  been  exactly  the  same,  even  though  he  does  not 
see  them;  and  it  is  worth  noting  again  that  the  Texas  decree 
did  not  provide  for  rights  of  visitation  on  his  part.  As 
stated,  the  Superior  Court  of  Cook  County  approved  the 
removal  of  the  children  to  Nueces  County,  Texas,  under  the 
allegations  of  plaintiff's  amended  petition.  The  court's 
order  was  prompted  by  the  consideration  that  the  inter- 
esta  of  the  children  who  are  in  the  mother's  custody  would  be 
best  served  by  permitting  them  to  return  with  her  to  Texas, 
Defendant  made  no  effort  to  visit  them  there  before  the 
entry  of  the  decree  in  Illinois,  and  should  not  now  be  allowed 
to  discontinue  his  support  of  them  on  the  obvious  pretext 
that  he  has  lost  his  prior  right  of  visitation. 

For  the  reasons  indicated  we  are  of  the  opinion  that 
the  Superior  Court  did  not  err  in  its  order  of  November 
28,  1955,  and  it  is  therefore  affirmed. 

ORDER  AFFIRMED. 
NIEMEYER  and  BURKE,  JJ. ,  CONCUR. 


r!;'>ii./  -ta®:    r,--: 


-.1  ••'.■■.'.    '-i'-il    ■■■■ol    V:,:' 


■'■:■■>        -  ■  ■'  ■  .iC   :u:i'.  '■■ 


^6786 


APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUNTY 


^^41 


HENRY  SLABOSZEWSKI  and  ANTHONY 
PATULA,  surviving  partners  of 
Harold  F,  Egan,  Deceased-  and 
Henry  Slaboszewskl  and  Anthony 
Patula,  d/b/a  Builders  Supply  & 
Trucking  Company, 

Plaintiffs-Appellees, 

V, 

EDMUND  J.  JOHNSON  and  ELEANOR  B. 
JOHNSON,  also  known  as  Eleanor 
Borgmeler,  his  wife,  and  KATHERINE 
E.  NOVA, 

Defendants-Appellants, 

ELEANOR  B.  JOHNSON, 

Count erplaintlff-Appellant, 

V. 

HENRY  SLABOSZEWSKI  and  ANTHONY 
PATULA,  surviving  partners  of 
Harold  F,  Egan,  Deceased,  and  Henry 
Slaboszewskl  and  Anthony  Patula, 
d/b/a  Builders  Supply  &  Trucking 
Company, 

Count erdefendants-Appellees, 

On  Appeal  of  ELEANOR  B,  JOHNSON  . 
also  known  as  Eleanor  Borgmeler, 

Defendant-Counterplaintlff-Appellant. 


JUDGE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  action  at  law  Henry  Slaboszewskl  and  Anthony 
Patula  alleged  that  they  are  the  surviving  partners  of 
Harold  F.  Egan,  deceased,  who  died  on  June  29,  1951j  that 
the  three  partners  'ivere  engaged  in  the  construction  business 
under  the  trade  name  of  Builders  Supply  &  Trucking  Company; 
and  that  Edmund  J.  Johnson,  Eleanor  B,  Johnson  and  Katherlne 
E,  Nova  are  Justly  Indebted  to  them  in  the  amount  of  5^4,624,34, 
with  interest  thereon  from  June  1,  1948  for  work,  labor. 
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eervlces  and  materials  furnished  from  October,  19^7  to  April, 
19^8,  In  remodeling  a  building  In  Lemont,  plus  a  1^%   con- 
tractor's fee,  also  for  moving  office  equipment.  Eleanor  B. 
Johnson  filed  an  amended  answer  presenting  Issues  of  fact. 
She  also  filed  a  counterclaim  on  a  note  for  •'|2,500,  dated  April 
16,  1948,  due  six  months  after  date  with  Interest  at  6%   per 
annum,  signed  "Builders  Supply  and  Trucking  Company,  Harold  F. 
Egan,  Partner,  Henry  Slaboszewskl,  Partner, "  payable  to  Michael 
J.  Tadyshak,  and  by  him  assigned  to  her  on  March  14,  1952. 
Plaintiffs^  defense  to  the  counterclaim  Is  that  Mrs,  Johnson 
Is  not  a  bona  fide  owner  or  holder  of  the  note.   Edmund  J. 
Johnson  and  Katherlne  Nova  were  dismissed  during  the  trial. 
The  Jury  returned  two  verdicts,  one  finding  the  Issues  for  the 
plaintiffs  on  their  claim  and  assessing  damages  at  $4,333.29> 
with  Interest  at  5%   from  April  18,  1948,  and  the  other  finding 
the  issues  against  the  defendant  (cross— counterplaintiff) 
on  her  counterclaim.   The  Judgment,  originally  entered  for 
^4,333,29,  with  interest,  was  amended  to  include  calculated 
interest  of  i$l, 504,97,  and  entered  for  $5,838,26.  To 
meet  defendant's  objection  of  a  discrepancy  between  the 
allegations  in  the  complaint  and  the  verdict  as  to  the  date 
when  the  computation  of  interest  begins,  the  plaintiffs  entered 
a  remittitur  of  ^25.28.   Defendant's  motions  for  a  directed 
verdict,  for  Judgment  notwithstanding  the  verdict  and  for  a 
new  trial  were  denied.   Defendant  appealing,  asks  that  the 
Judgment  be  reversed,  and  that  Judgment  be  entered  for  her  on 
the  note,  or  that  the  -cause  be  remanded  for  a  new  trial. 
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The  first  point  made  by  the  defendant  le  that  plaintiffs 
are  not  the  surviving  partners  of  Harold  F,  Egan,  deceased, 
within  the  meaning  of  the  Partnership  Act;  that  for  more  than 
two  years  prior  to  his  death  Egan  was  the  sole  proprietor 
of  the  business  operated  under  the  trade  name;  that  he  was 
the  proper  party  to  bring  the  suit  if  a  right  of  action  existed; 
and  that  after  his  death  any  such  action  should  be  brought 
by  his  personal  representative.   From  a  study  of  the  transcript 
of  the  testimony  and  exhibits  we  .'are  satisfied  that  there  was    , 
competent  evidence  to  support  a  finding  that  plaintiffs  and      | 
Egan  were  partners.   The  issue  as  to  the  partnership  was 
one  of  fact  to  be  decided  by  the  Jury,   The  plaintiffs  as  the 
surviving  partners  were  the  proper  persons  to  Institute  the 
suit.   See  subparagraph  (d)  of  Par,  (2)  of  Section  25  and 
Section  37  of  the  Uniform  Partnership  Act, 

Defendant  maintains  that  the  court  erred  in  allowing 
plaintiffs'  interest  for  unreasonable  and  vexatious  delay. 
She  says  that  the  complaint  is  insufficient  to  support  such 
a  claim  and  that  there  is  no  proof  to  show  any  unreasonable 
and  vexatious  delay.   The  complaint  asks  Interest  from  June 
1,  19^8  to  the  date  of  payment  "at  the  legal  rate  of  5^  per  annum." 
Defendant  did  not  move  to  strike  the  allegation  as  to  interest 
or  ask  for  a  more  specific  statement  as  to  that  allegation. 
The  argument  to  the  Jury  and  the  Instructions  indicate  that 
the  parties  and  the  Jury  understood  that  plaintiffs  were 
asking  for  Interest  under  the  claim  that  there  was  an  un- 
reasonable and  vexatious  delay.   Paragraph  3»  Section  k2 
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of  the  Civil  Practice  Act  provides  that  all  defects  In 
pleadings  either  In  form  or  substance,  not  objected  to  In 
the  trial  court,  are  waived.   The  defendant  Is  not  now  In  a 
position  to  Insist  that  the  allegations  as  to  Interest  are 
Insufficient  to  support  the  Judgment  for  Interest.  We  are 
of  the  opinion  that  the  evidence  supports  the  finding 
that  there  was  an  unreasonable  and  vexatious  delay  In  payment 
of  the  account. 

Defendant  asserts  that  the  court  erred  In  denying  her 
motion  for  a  directed  verdict  on  her  cross-complaint  on  the 
promissory  note.   The  evidence  showed  without  contradiction 
that  she  Is  the  holder  of  the  note.   In  her  counterclaim 
she  alleges  that  she  is  the  owner  and  holder  of  the  note. 
In  her  brief  she  maintains  that  her  motion  for  a  directed 
verdict  on  the  cross-complaint  should  have  been  granted  on 
the  ground  that  she  Is  the  "legal  holder  and/or  owner  of  the 
note."  It  Is  well  established  that  as  the  legal  holder  of  the 
note  she  has  the  right  to  maintain  the  action.   The  note  was 
endorsed  by  the  payee.  He  also  gave  defendant  a  separate 
assignment  of  the  note.   Defendant  testified  that  the  note 
was  assigned  to  her  on  March  13,  1952,  by  the  payee  for 
good  and  valuable  consideration  consisting  of  legal  services 
rendered  by  her  for  the  payee  from  19^3  to  1952.   At  the 
time  of  the  assignment  of  the  note  to  the  defendant  the 
payee  was  competent.   The  note  was  first  placed  with 
defendant  for  collection.   She  turned  it  over  to  a  firm  of 
attorneys  and  suit  was  filed  thereon  in  the  name  of  the  payee 
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on  April  6,  1951.   The  action  on  the  note  was  pending  until 
195^»  when  It  was  dismissed  for  want  of  prosecution.   In 
the  meantime  the  payee  of  the  note  had  become  Incompetent, 
Plaintiffs  call  attention  to  the  fact  that  at  the  time  of  the 
assignment  of  the  note  defendant  owed  the  payee  In  excess 
of  17,000,   Plaintiffs  point  out  that  the  complaint  In  the 
instant  suit  was  filed  In  May,  1952,  that  the  defendant's 
first  sworn  answer  and  courtterclalm  did  not  mention  the 
note  and  that  her  amended  answer  filed  October  30,  1952  did 
not  mention  the  note.   Plaintiffs  call  attention  to  the  fact 
that  the  cross-complaint  on  the  note  was  filed  seven  days 
prior  to  the  commencement  of  the  ttlal.  We  are  of  the 
opinion  that  there  was  no  factual  Issue  to  be  determined 
by  the  Jury  on  the  counterclaim.   There  was  no  dispute  that 
she  Is  the  holder  of  the  note.   The  circumstances  mentioned 
by  plaintiffs  do  not  overcome  the  case  made  by  the  defendant 
and  do  not  present  any  factual  lsett«.   Plaintiffs  concede  that 
they  owed  the  note  either  to  the  conservator  of  the  payee  or 
to  the  defendant.   The  conservator  did  not  become  a  party 
to  the  action  ana  Is  not  barred  by  the  Judgment  from  asserting 
any  rights  It  may  have.   We  find  that  the  court  erred  in 
refusing  to  direct  a  verdict  for  the  defendant  for  the  amount 
of  the  note  plus  Interest, 

Defendant  urges  that  the  verdict  finding  the  Issues 
on  the  complaint  against  her  are  against  the  manifest  weight 
of  the  evidence,  and  the  result  of  confusion,  sympathy, 
passion  or  arrived  at  by  chance  or  a  misconception  of  the 
evidence,   A  careful  reading  of  the  transcript  and  the 
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exhibltB  leads  us  to  the  conclusion  that  the  verdict  Is  not 
contrary  to  the  manifest  weight  of  the  evidence.  We  cannot 
say  that  the  verdict  was  the  result  of  confusion,  sympathy 
or  passion,  or  that  It  was  arrived  at  by  chance  or  a  mis- 
conception of  the  evidence.   The  court  did  not  err  In 
admitting  evidence  or  In  refusing  to  admit  evidence.   In 
our  opinion  there  was  no  error  In  giving  the  Instructions 
tendered  by  the  plaintiffs  as  to  an  unreasonable  or  vexatious 
delay  in  payment. 

Defendant  states  that  the  court  erred  In  refusing  to 
Instruct  the  Jury  that  If  Anthony  Patula  was  not  In  fact 
a  partner  "you  are  to  deliberate  no  further  but  must  find 
all  of  the  Issues  for  the  defendant,"   The  Instruction  Is 
defective  In  that  It  falls  to  set  out  the  time  In  which 
Patula  must  have  been  a  partner.   The  other  three  Instructions 
tendered  by  the  defendant  which  the  court  refused  to  give 
were  not  pertinent  to  the  Issues.   Defendant  complains 
that  certain  remarks  and  conduct  of  plaintiffs'  attorney 
and  certain  remarks  and  conduct  of  their  witnesses  tended 
to  Inflame  and  prejudice  the  Jury  against  the  defendant. 
We  do  not  find  that  there  was  any  Improper  conduct  by  the 
attorney  for  the  plaintiffs  or  the  witnesses.   The  day  after 
the  proofs  were  closed  plaintiffs'  attorney  caused  Tadyshak, 
the  payee  of  the  note,  to  be  brought  Into  court  on  a  stretcher. 
He  had  been  adjudicated  Incompetent  about  May  1,  1953.   The 
court  would  not  permit  him  to   testify.   Counsel  for  the 
defendant  stated  that  he  had  no  objection  to  Tadyshak 
remaining  in  the  courtroom  and  that  he  was  not  moving  to 
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exclude  Mm,   Having  consented  to  the  presence  of  Tadyshak, 
the  defendant  cannot  consistently  argue  that  the  court 
erred  In  allowing  him  to  remain. 

The  Judgment  of  the  Circuit  Court  of  Cook  County 
is  reversed  and  the  cause  Is  remanded  with  directions  to 
enter  Judgment  In  accordnace  with  the  views  expressed. 


JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIR^.CTIONS. 


FRIEND,  P.  J.,  and  NIEMEYER,  J.,  CONCUR. 
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JOSEPH  RICCORDINO, 

Appellant, 

V, 

MARY  RICCORDINO, 

Appellee. 
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JUDGE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Joseph  Rlccordlno  and  Mary  Carbone  were  married 
at  Chicago  on  June  30,  19^6.   They  separated  on  January 
2,  1953.  On  January  1^,   1953,  the  husband  filed  a  complaint 
for  divorce  and  for  the  sole  care,  custody  and  education 
of  the  children.   On  March  11,  1953»  the  court  entered  a 
decree  dissolving  the  bonds  of  matrimony  between  the 
parties  on  the  ground  that  the  defendant  had  been  guilty 
of  extreme  and  repeated  cruelty  without  provocation.   The 
decree  awarded  the  care,  custody  and  control  of  the  children, 
Dominic,  then  five  and  one-half  years  old  and  Mary,  then 
three  and  one-half  years  old,  to  the  plaintiff  until  the 
further  order  of  the  court.   The  decree  provided  that  the 
defendant  "shall  be  at  liberty"  to  apply  for  a  modification 
of  the  order  for  the  custody  of  the  children  "at  any  time 
hereafter"  and  reserved  "said  question  of  custody"  for  the 
further  co^asideration  of  the  court.   The  mother  was  granted 
"full  right"  to  visit  and  have  the  children  "at  all  reason- 
able times  and  places. "  The  decree  incorporated  the  agree- 
ment of  the  parties  that  plaintiff  would  pay  defendant'  s 
attorney's  fees,  that  she  relinquish  all  rights  and  claims 
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In  certain  real  estate  fornerly  held  In  Joint  tenancy 

by  the  parties,  all  rights  to  certain  household  furniture 

and  all  right  to  any  claim  for  alimony. 

On  November  I5,  195^,  the  defendant  filed  a  petition 
stating  that  at  the  time  of  the  entry  of  the  decree  the 
custody  of  the  children  was  awarded  to  plaintiff  because 
of  her  Inability  to  provide  a  proper  and  suitable  pl&ce 
for  their  upbringing;  that  on  May  14,  1953»  she  married 
Mlch&el  Rlccordlno;  that  she  lives  with  him  In  .  respect- 
able surroundings;  that  he  earns  a  substantial  Income;  that 
her  husband  Is  arranging  to  bring  to  the  United  Stfttefi 
his  fourteen  year  old  son  living  In  Italy;  that  her  husband 
and  defendant  desire  the  custody  of  Dominic  and  Mary  for 
whom  she  has  great  love  and  affection;  and  that  It  Is 
for  the  best  Interests  of  the  children  that  she  be  awarded 
their  care,  custody  and  education.   In  an  answer  the  plain- 
tiff denied  that  his  former  wife  Is  a  fit  and  proper  person 
to  have  the  care  and  custody  of  their  children  and  stated 
that  defendant  Is  married  to  plaintiff's  brother;  that  she 
was  "conducting  an  affair"  with  Michael  before  the  divorce 
was  granted  to  plaintiff;  that  shortly  after  the  divorce 
decree  was  entered  she  married  Michael;  that  plaintiff  Is 
and  has  always  been  a  proper  person  to  have  the  care  and 
custody  of  the  children;  that  there  has  been  no  change 
In  the  circumstances  sufficient  to  warrant  the  transfer 
of  the  custody  of  the  children  to  the  defendant;  and  that 
It  would  be  detrimental  to  the  welfare  of  the  children  to 
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remove  them  from  his  custody.   Following  a  hearing  the 

chancellor  entered  an  order  modifying  the  decree  by 

awarding  the  care  and  custody  of  the  children  to  the 

defendant  for  a  period  of  six  months  commencing  with  the 

date  of  the  order  and  to  the  plaintiff  for  the  succeeding 

Blx  months,  and  that  thereafter  the  custody  of  the  children 

shall  be  In  the  defendant  and  plaintiff  alternately  for 

six  months  at  a  time  until  the  further  order  of  the  court, 

with  right  of  visitation.   The  order  concluded  by  providing 

that  the  hearing  on  any  motion  for  support  for  the  children 

while  in  her  custody  be  continued  generally.  Plaintiff 

appeals.  ,  .     ., 

Although  .  the  defendant  was  represented  by  counsel 

iihe   did  not  contest  the  application  for  divorce.   The 

defendant  left  home  on  January  2,  1953.   The  divorce  was 

entered  on  March  11,  1953.   When  the  mother  left,  plaintiff 

placed  the  children  In  the  home  of  hla  sister,  Rose  Koetzle, 

where  they  remained  for  eight  months.   Plaintiff  visited 

the  children  every  night  while  they  were  at  his  sister' b 

home.   He  remarried  on  July  25,  1953 »  and  from  that  time 

on  the  children  have  been  living  with  plaintiff  and  his 

second  wife.   At  the  time  of  the  divorce  hearing  the 

defendant  was  living  with  her  brother.   She  also  lived 

with  a  private  family  and  for  a  few  days  at  the  Greenvlew 

Hotel,  near  63rd  and  Halsted  Streets,  Chicago.   On  May  1^, 

at 
lS'53,ANueva  Laredo,  New  Mexico,  defendant  married  Michael, 

a  brother  of  plaintiff.   Michael  had  a  child  by  a  former 

marriage,   A  witness  testlflid  that  Michael  told  him  that 
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preTlous^o  ,hls  marriage  to  defendant  he  had  obtained  a 
"Mexican  divorce"  from  his  wife  who  resided  In  Italy, 
Plaintiff  had  brought  his  brother  Michael  from  Italy  and 
had  boarded  him  without  charge  In  hie,  plaintiff's,  home. 
Michael  went  to  Mexico  to  reside  In  order  to  be  In  a  better  . 
position  to  enter  the  United  States  as  a  permanent  resident. 
Plaintiff  sent  Michael  |7»000  while  the  latter  was  In  Mexico, 
The  defendant  testified  that  It  took;  her  a  year  to  get 
Michael  Into  the  country. 

The  defendant  came  back  to  the  United  States  a  week 
aft«r  her  marriage  to  Michael,   Defendant  lived  In  Pittsburgh 
until  July  k,    1953 »  when  she  returned  to  Chicago.   For  a 
period  of  approximately  eleven  months  the  defendant  did  not 
see  the  children.   During  part  of  this  time  she  was  111, 
While  she  was  In  Pittsburgh  she  did  not  attempt  to  communicate 
with  her  children  by  telephone  or  by  mall  or  send  them 
birthday  cards.   On  the  Issue  of  the  fitness  of  the  defendant 
to  have  the  custody  of  her  children,  evidence  was  Introduced  for 
the  purpose  of  establishing  that  In  the  month  of  March, 
1953 »  after  her  divorce  she  had  sexual  Intercourse  with 
plaintiff's  brother-in-law,  Dan  Koetzle.   At  the  time 
Koetzle  wag  separated  from  his  wife.   Mrs,  Koetzle'  obtained 
a  divorce  decree  In  July,  1953.   The  Koetzles  were  remarried 
In  December,  1953.   The  defendant  denied  ever  having  sexual 
relatidna  with  Koetzle,   She  testified  that  she  had  been  out 
with  him  three  times  and  admitted  having  kissed  him  once. 
Koetzle  testified  that  he  had  Intercourse  with  the  defendant 
in  a  motel  In  Indiana  and  also  at  the  G-reenvlew  Hotel  In 
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Chlcago,   On  the  hearing  the  defendant  volunteerei  .to  take 
a  He  detector  test  regarding  her  relaticna  with  Koetzle 
If  he  would  Bubmlt  to  a  test.   Thereupon  the  parties 
stipulated  to  the  test.   Afterward  an  agreed  series  of 
questions  was  put  to  them.   The  examiner  concluded  that  she 
had  not  told  the  truth  when  she  denied  having  had  sexual 
Intercourse  with  Koetzle,   He  found  that  Kc^tzle  had  told 
the  truth  when  he  admitted  having  sexual  Intercourse  with 
the  defendant.   Under  the  stipulation  the  report  on  the 
test  was  received  In  evidence.   The  evidence  shows  that  the 
children  are  well  and  happy  In  their  present  environment. 
The  bpy  goes  to  school.   The  home  raaln.tjalned  by  plaintiff 
and  his  present  wife  Is  clean  and  comfortable  and  the 
children  are  well  adjusted  to  their  environment. 

The  primary  consideration  In  determining  the  award 
of  the  custody  of  a  minor  child  Is  his  welfare  and  best 
Interests  although  the  rights  of  the  parents  and  other 
persons  should  be  considered.  It  follows  that  each  case 
must  be  determined  on  its  own  facts.   The  defendant,  citing 
Nye  V.  Nye,  ^11  111.  408,  argues  that  It  i.s  usual  to  award 
children  of  tender  years  to  the  mother.   This  was  not  done 
in  the  case  at  bar.   In  January,  1953»  she  did  not  evince 
the  Instinct  of  a  mother  when  she  walked  away  from  home 
leaving  her  young  children.   They  needed  her  loving  care. 
She  was  so  anxious  to  marry  her  brother-in-law  that  she 
did  not  contest  the  divorce  suit  or  the  award  of  the 
custody  of  the  children  to  their  father.   Before  proceeding 
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to  Mexico  to'marry  Michael  she  had  Illicit  Intercourse  with 
Dan  Koetzle,  her  husband's  brother-in-law.   She  did  not  see 
her  children  for  several  months.   The  cases  of  Harms  v.  Harms, 
323  111.  App,  154,  and  Nye  v.  Nye,  cited  by  the  defendant,  are 
not  applicable  to  the  factual  situation  In  the  case  at  bar. 

The  defendant  agrees  with  the  plaintiff  that  "a 
division  of  custody  permitting  the  children  to  remain  with 
one  parent  for  six  months  and  with  the  other  parent  for  the 
next  six  months  of  each  year  Is  not  a  good  thing"  and 
suggests  that  the  Interests  of  the  children  would  be  better 
served  by  an  award  to  her  of  their  complete  custody.   The    \ 
conduct  of  the  defendant  does  not  support  the  order  for  a    j 
change  of  custody  of  the  children  to  her.  We  are  convinced 
that  the  welfare  of  the  children  requires  that  the>r  custody 
be  not  disturbed.   For  this  reason  the  order  of  the  Circuit 
Court  of  Cook  County  is  reversed, 

ORDER  REVERSED. 

FRIEND,  P,  J.,  and  NIEMEYSR,  J.,  CONCUR, 


i 
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BERNARD  SEVIN, 

Intervening  Petitioner, 
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JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Bernard  Sevln,  hereinafter  called  the  Intervener, 
a  maternal  uncle  of  Sheila  Rlsh,  a  minor  under  7  years  of 
age,  appeals  from  an  order  modifying  the  decree  in  a  divorce 
suit  between  the  parents  of  the  minor  by  awarding  full  care, 
custody  and  control  of  the  minor  to  her  father,  hereinafter 
called  defendant,  and  from  an  order  denying  the  intervenor^s 
motion  for  the  right  to  visit  with  the  minor. 

The  decree  of  divorce,  entered  December  21,  1951» 
found  that  defendant  was  guilty  of  desertion  and  that  the 
parties  had  agreed  that  the  custody  of  their  Infant  child 
(the  minor  herein)  be  awarded  to  plaintiff,  the  mother,  and 
that  defendant  pay  $15   per  week  for  the  child's  support. 
Custody  of  the  child  was  awarded  to  the  mother,  and  defendant 
was  given  the  right  to  visit  and  be  visited  by  the  child 
once  every  two  weeks  until  the  infant  reached  the  age  of 
3  years,  and  once  a  week  thereafter.   Until  the  mother  died, 
In  July  1955>  defendant  visited  the  child  regularly  and 
promptly  paid  the  support  money. 
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In  September,  1955  Intervener  filed  his  petition 
in  the  divorce  suit,  alleging  the  death  of  his  sister;  that 
his  sister  and  the  minor  had  resided  with  him  and  his  mother 
since  November  29,  19^9  when  defendant  deserted  the  mother 
of  the  minor;  that  intervonor  and  his  mother  were  appointed 
guardians  of  the  person  and  estate  of  the  minor  by  the  last 
will  and  testament  of  her  mothero   Intervener  asks  that  he 
and  his  mother,  Esther  Sevin,  be  substituted  as  custodians 
of  the  minor  in  lieu  of  her  deceased  mother,  and  that  defendant 
be  granted  the  rights  of  visitation  set  forth  in  the  original 
divorce  decree.  Defendant  answered,  denying  that  it  was  for 
the  best  interests  of  the  minor  that  she  remain  in  the  home 
of  her  aged  grandmother  and  40-year-old  bachelor  uncle,  and 
praying  that  the  petition  be  dismissed  and  the  divorce  decree 
be  modified,  granting  custody  of  the  child  to  defendant. 
Defendant  also  filed  a  petition  asserting  his  right  to  the 
full  custody  of  the  minor  as  her  natural  father,  he  having  a 
suitable  home  in  which  to  raise  the  child  where  she  will  have 
the  companionship  of  other  children  of  her  age.   Intervener 
answered,  setting  up  matters  occurring  prior  to  the  birth 
of  the  minor  and  the  separation  of  her  parents,  and  also 
setting  out  certain  recitals  in  the  purported  last  will  and 
testament  of  the  deceased  mother  of  the  minor. 

The  evidence  on  the  hearing  shows  that  defendant  is 
a  self-employed  certified  public  accountant,  with  an  average 
income  of  from  ^6000  to  ^6500  a  year,  net.   He  had  been 
married  and  divorced  before  his  marriage  with  the  mother  of 
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the  minor.   After  the  divorce  he  married  again,  but  was  not 
living  with  his  wife  at  the  time  of  the  hearing.   Since 
September,  1955  he  had  been  living  with  hie  sister  and  her 
husband  in  the  6-1/2  room  home  owned  by  them.   In  this  home 
there  is  a  bedroom  which  his  daughter  can  occupy  alone;  that 
defendant  intends  to  take  her  to  this  home  if  awarded  custody 
of  her;  his  sister  and  her  husband,  who  have  a  ^year-old 
adopted  son,  are  willing  to  receive  her.   Business  associates 
of  defendant  testified  to  his  temperate  habits  and  good 
reputation. 

The  burden  of  proving  unfitness  of  defendant  is  on 
intervener,  and  unless  the  unfitness  of  the  father  is 
established  by  clear  evidence,  his  fitness  will  be  presumed 
and  the  custody  of  the  child  av;arded  to  him.   Kulan  v. 
Anderson,  300  111,  App.  267.   Intervener  attempted  to  establish 
defendant's  unfitness  to  have  the  custody  and  control  of  his 
daughter  and  to  whow  that  defendant  has  forfeited  his  right 
to  the  custody  of  his  child  by  his  conduct  by  attempting  to 
prove  his  relations  with  his  deceased  wife  prior  to  the  birth 
of  the  child  and  to  the  divorce.  Most  if  not  all  of  the 
proffered  testimony  was  hearsay,  and  all  was  Irrelevant  and 
immaterial  to  the  issue  of  defendant's  fitness  for  the  care 
and  custody  of  his  daughter.   The  purported  last  will  and 
testament  (intervener  neither  alleged  nor  proved  that  it  had  / 
been  probated)  contained  lengthy  recitals  of  alleged  mis- 
conduct of  defendant  and  the  reasons  of  te  statrix  for  denying 
to  him  the  control  and  custody  of  their  daughter.   Intervener 
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InslBts  that  these  recitals  be  accepted  as  true  because 
they  were  not  denied  In  any  pleading  by  defendant  nor  dis- 
proved on  the  hearing.   This  contention  Is  untenable.   The 
recitals  are  self-serving  statements  of  the  testatrix  and 
not  competent  as  evidence. 

Intervener  also  offered  the  testimony  of  Dr.  Harry  R. 
Hoffman,  a  physician  who  examined  the  minor  In  the  presence 
of  her  uncle  for  the  purpose  of  testifying  as  an  expert. 
This  examination  revealed  a  normal  child  of  her  age.  The 
doctor  was  asked  If  he  had  an  opinion  as  to  what  the  effect 
would  be  of  her  removal  from  the  home  of  her  uncle  and  grand- 
motherj  did  he  have  an  opinion  of  what  effect  her  removal 
would  have  on  her, emotionally,  and  so  far  as  her  health  was 
concerned;  and  finally,  assuming  that  there  was  no  emotional 
problem  with  the  child  at  the  present  time,  would  It  be  for 
the  best  interests  of  the  child  that  she  be  removed  from  the 
custody  of  her  uncle  and  grandmother  and  placed  in  the 
custody  of  her  natural  father.   The  court  sust^ained  objections 
to  these  questions.   These  rulings  were  proDer  for  several 
reasons, only  one  of  which  need  be  stated.   The  record  does  not 
show  that  the  witness  had  any  information  of  conditions  in  inter- 
vener's home  or  in  the  home  to  wbich  the  child  was  to  be  taken. 
Intervener  also  objects  because  several  witnesses  for  defendant 
were  permitted  to  state  their  opinion  as  to  his  fitnsea  to 
have  the  custody,  care  and  control  of  the  child.   Similar 
testimony  was  received  and  considered  in  determining  the 
fitness  of  a  father  for  the  custody  of  his  child  in  Stafford 
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V.  Stafford,  299  111.  ^^38,  446. 

Intervener  also  relies  on  the  attempt  of  the  deceased 
mother  to  designate  him  and  his  mother  as  guardians  of  the 
person  of  her  child  by  her  purported  last  will  and  testament 
under  section  144  of  the  Probate  Act  (111.  Rev.  Stats.  1955, 
chap.  3,  par,  296),  which  authorizes  a  parent  of  any  minor 
and  unmarried  child  to  designate  a  guardian  of  the  person 
5>f  such  child,  to  continue  during  his  minority  or  for  a  less 
time.   It  also  provides  that  "If  the  surviving  parent  Is  a  fit 
and  competent  person  no  such  designation  fihall  deprive  him 
of  the  custody,  nurture,  tuition,  and  education  of  the 
child  or  the  right  to  designate  by  his  will  the  guardian 
of  the  person  of  the  child. " 

In  hla   petition  for  modification  of  the  divorce  decree, 
Intervener  alleged  the  appointment  of  Intervener  and  his 
mother  as  guardians  of  the  person  of  the  child  by  the  last 
will  and  testament  of  the  deceased  mother.   Defendant 
answered  that  a  certified  copy  of  the  last  will  and  testa- 
ment was  not  attached  to  the  petition,  and  defendant 
neither  admitted  nor  denied  the  will,  but  demanded  strict 
proof  thereof.   To  his  reply  to  defendant's  petition  for 
modification  of  the  decree,  the  Intervener  attaches  a  copy 
of  the  purported  will  of  his  sister.   He  does  not,  however, 
allege  the  admission  of  the  will  to  probate — a  condition 
precedent  to  its  effectiveness  for  any  purpose,  nor  dees  he 
prove  its  admission  to  probate. 
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In  considering  Intervener' s  contention,  we  assume 

the  validity  and  effectiveness  of  the  will.   So  far  as  we 

can  ascertain,  the  statute  has  never  been  construed  as 

depriving  the  court  granting  a  divorce  of  Its  control  over 

the  children  of  the  divorced  parties.   In  Wilkinson  v. 

Demlng,  80  111,  3^2  (18?5),  the  court,  In  construing  a  statute 

authorizing  the  appointment  of  a  testamentary  guardian  of  a 

child,  substantially  the  same  as  the  present  statute,  held 

that  by  the  decree  of  divorce  for  the  fault  of  the  father, 

granting  the  custody  of  the  child  of  the  parties  to  the 

mother,  the  child  was  no  longer  the  child  of  the  divorced 

father,  but  entirely  under  the  control  of  the  mother,  and 

that  the  father  could  not  attack  the  granting  of  letters 

of  guardianship  by  the  County  court  to  the  person  designated 

by  the  last  will  of  the  mother  as  the  testamentary  guardian 

of  the  child.   The  construction  of  the  statute  announced 

in  this  case  was  approved  In  Peo.  ex  rel.  Hanawalt  v.  Small, 

237  111.  169  (I9O8),  a  habeas  corpus  proceeding  for  the 

custody  of  the  child  of  titesc  divorced  parents.   The  mother 

had  obtained  a  divorce  for  the  father' s  fault  and  was  awarded 

custody  of  the  child.   She  died,  leaving  a  will  which  was 

admitted  to  probate  appointing  her  mother  guardian  of  the 

child.   The  child  was  remanded  to  the  custody  of  her  maternal 

grandmother.   In  affirming  the  Judgment  the  court,  in 

speaking  of  the  divorce  decree,  said: 

"The  decree,  until  modified,  is  conclusive  as 
between  the  husband  and  wife  and  their  representa- 
tives.  Circumstances,  if  any  exist,  which  might 
move  the  court  to  modify  the  decree  cannot  be  con- 
sidered in  this  proceeding  but  should  be  presented 
to  the  court  by  which  that  decree  was  rendered. " 
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Where  a  court  has  entered  a  divorce  decree  In  which 
custody  of  a  child  is  a'^/arded  to  the  mother,  the  court 
retains  Jurisdiction  to  modify  the  decree  as  to  the  custody 
of  the  child  after  the  death  of  the  mother,   Jarrett  v. 
Jarrett,  ^15  111.  126.   Although  the  divorce  is  granted  for  the 
husband's  fault  and  the  custody  of  the  child  is  given  to 
the  wife,  the  husband,  after  the  wife's  death,  is  entitled 
to  preference  over  any  other  person  who  has  no  natural 
right  to  the  child,  provided  the  evidence  shows  that  he  is 
a  competent  person  to  have  the  custody  of  the  child.  Stafford 
V.  Stafford,  299  111.  ^38.   In  that  case  a  maternal  aunt 
of  the  child  contested  the  fatner's  right  to  it.   The  father 
was  awarded  custody  of  the  child,  the  court  saying  (p.  451) 
that  the  aunt  had  no  natural  right  to  the  custody  of  the 
child  or  to  visit  it. 

In  this  case  the  evidence  supports  the  finding  that  the 
defendant  is  a  fit  and  proper  person  to  have  full  custody 
of  his  child.   The  court  did  not  err  in  modifying  the  decree 
and  granting  custody  cfi"  the  child  to  the  father.  The  court 
denied  intervener' s  motion  for  the  right  to  visit  the  child. 
What  was  said  in  Sta,^ftycd  v.  Stafford  establishes  the 
correctness  of  the  denial  of  the  intervener' s  motion.   The 
special  circumstances  existing  in  Lucchesl  v.  Lucchesl,  330 
111,  App.  506,  a  trust  fund  for  the  support  of  the  minor, 
where  the  trustees  of  the  fund  were  authorized  to  visit  the 
child,  are  not  present  here,  (See  111.  Rev.  Stats.  1955> 
chap,  3,  par,  295.) 

The  orders  appealed  from  are  affirmed, 

ORDERS  AFFIRMED. 
FRIEND.  P.  J.,  and  BURKE.  J..  CONCUR- 
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JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Carl  D.  Schaefer,  defendant,  and  Ralph  B,  Banderob, 
Intervener,  seek  the  reversal  of  a  default  decree  entered 
July  29,  1955f  an  order  for  a  special  execution  entered 
August  18,  1955 »  and  an  order  entered  January  9»  1956  denying 
the  separate  petitions  of  the  defendant  and  intervener  to 
vacate  the  default  decree  and  subsequent  order. 

This  suit  was  instituted  June  8,  1955  tiy  filing  a 
complaint  in  chancery  for  the  enforcement  of  a  contract 
between  plaintiff  and  defendant  relating  to  an  invention  of 
defendant  described  in  the  complaint  and  hereinafter  called 
the  Schaefer  Hydro  Heat  and  Power  Process.  Personal  service 
was  had  on  defendant  on  June  11,  1955.  July  5,  1955  defendant 
entered  his  personal  appearance  in  the  cause  but  filed  no 
motion,  answer  or  other  pleading.   July  29,  1955 »  pursuant  to 
notice  to  defendant  by  mailing  to  him  at  2338  Belmont  Avenue, 
Chicago,  Illinois  a  copy  of  the  notice  and  a  motion  for 
default,  an  order  was  entered  on  motion  of  plaintiff  for 
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Judgment  In  default  against  defendant,  the  court  having 
examined  the  verified  complaint  and  having  heard  evidence  In 
support  thereof,  ordering,  adjudging  and  decreeing  that  the 
agreement  between  plaintiff  and  the  defendant  be  specifically 
performed;  that  defendant  forthwith  deliver  to  plaintiff  a 
working  model  of  his  Schaefer  Hydro  Heat  and  Power  Invention, 
together  with  the  drawings,  technical  and  patent  Information 
pertaining  thereto — the  working  model  need  not  be  a  finished 
product,  but  merely  sufficient  to  demonstrate  the  principle 
of  the  invention;  that  defendant  be  restrained  and  enjoined 
from  selling,  assigning,  or  In  any  other  manner  disposing  of 
his  Invention  to  any  person  or  persons  other  than  plaintiff 
until  further  order  of  the  court;  that  defendant  pay  to 
plaintiff  the  costs  of  the  suit,  to  be  taxed.  On  August  18, 
1955*  on  motion  and  affidavit  and  without  notice  to  defendant, 
an  order  was  entered  that  the  sheriff  of  Cook  county  seize 
the  working  model  of  the  Schaefer  Hydro  Heat  and  Powg>r  Process 
in  defendant's  possession  and  deliver  the  possession  thereof 
to  plaintiff,  and  that  the  clerk  issue  process  appropriate 
to  carrying  out  the  order.  Pursuant  to  this  order  and  a 
special  execution  Issued  by  the  clerk,  the  sheriff  seized 
the  model  and  delivered  same  to  plaintiff. 

On  September  6,  19^5  defendant  filed  his  verified 
petition  to  vacate  the  above  mentioned  orders,  to  dissolve 
the  injunction,  to  quash  the  special  writ  of  execution,  and 
for  other  relief.   The  material  allegations  of  this  petition 
are  that  defendant  had  entered  into  an  agreement  with  plain- 
tiff and  Intervener  whereby  the  defendant,  an  Inventor,  was 
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to  perfect  the  development  of  the  Schaefer  Hydro  Heat  and 
Power  Process  for  plaintiff  and  intervener;  that  on  June  8, 
1955  plaintiff  filed  a  complaint  in  chancery  against  defendant; 
that  defendant  was  served  with  a  summons  and  on  return  day 
he,  "a  layman  who  has  never  outside  of  the  above  entitled 
cause  been  a  party  to  any  litigation,"  went  to  the  office 
of  the  clerk  of  the  Circuit  court  of  Cook  coimty  in  the 
County  Building,  Chicago,  Illinois,  and  asked  the  deputy 
clerk  In  charge  of  filing  what  to  do;  that  the  deputy  clerk 
filled  out  an  appearance  blank  and  told  the  defendant  to 
sign  the  blank  and  pay  ^5   for  the  appearance  fee;  that 
defendant  did  as  directed  and  was  then  advised  and  assured 
by  the  deputy  clerk  that  defendant  did  not  have  to  file  or 
do  anything  until  the  trial  of  the  case;  that  defendant  did 
not  receive  the  notice  of  a  motion  for  an  order  of  default 
on  July  29,  1955  shown  by  the  affidavit  of  plaintiff's 
attorney  to  have  been  mailed  to  him  on  July  26th;  that  the 
order  of  July  29,  1955  was  entered  without  notice  to  defendant 
that  an  Injunction  would  be  applied  for;  that  defendant  was 
served  with  a  writ  of  injunction  on  August  9,  1955  but  took 
no  action  thereon  because  he  relied  on  the  statement  of  the 
deputy  clerk  that  the  defendant's  rights  would  not  be 
adjudicated  without  a  trial  and  that  defendant  would  be  given 
notice  of  the  time  of  the  trial;  defendant  had  no  notice 
whatsoever  of  plaintiff's  application  to  the  court  for  the 
Issuance  of  a  special  execution  on  August  18,  1955;  on  August 
20,  1955  an  unfinished  unit  of  the  Schaefer  Hydro  Heat  and 
Power  Process  device  was  taken  by  the  sheriff  of  Cook  coiinty 


from  the  defendant  and  delivered  to  plaintiff;  defendant 

then  realized  that  his  rights  were  being  prejudiced  without 

a  trial  and  he  then  consulted  his  attorneys  who  have  been 

engaged  In  the  loreparatlon  of  the  petition;  that  defendant 

tho 
hQS  been  misled  by^act  of  the  deputy  clerk  of  the  Circuit 

court  of  Cook  county,  as  hereinbefore  set  forth. 

Defendant  denies  that  the  agreement,  a  copy  of 

which  Is  attached  to  the  complaint,  Is  the  agreement  between 

the  parties  and  says  that  the  contract  between  them  consists 

not  only  of  the  letter  from  plaintiff  to  defendant  on  May  5» 

1954,  but  of  Exhibits  A,  B,  C,  D  and  E,  attached  to  and  made  a 

part  of  the  petition,  being,  In  addition  to  the  letter  of 

May  5,  195^,  an  agreement  between  plaintiff  and  Intervener 

to  share  alike  In  a  contract  then  being  negotiated  by 

Intervener  and  defendant  with  Reference  to  the  Schaefer 

Hydro  Heat  and  Power  Process,  and  three  letters  from  Intervener 

to  defendant,  endorsed  by  defendant  as  approved  and  accepted 

by  him,  stating  terms  of  the  contract  between  Intervener  and 

defendant,  Including  the  ultimate  undertaking  of  Intervener 

to  loan  to  def endai  t  for  the  development  and  distribution 

of  defendant's  Invention  the  sum  of $25,000,000.   Defendant 

also  averred  that  plaintiff  did  net  pay  to  defendant  the 

consideration  which  he  undertook  to  pay  and  that  as  a  result 

thereof  the  working  model  embodying  the  Schaefer  Hydro  Heat 

and  Power  Process  could  not  be  completed  by  May  2,  1955f  and 

that  by  reason  of  plaintiff's  failure  to  deliver  the  necessary 

moneys,  as  agreed  upon,  plaintiff  has  failed  to  perform  his 

obligations  under  the  contract.  Defendant  prays  that  the 
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orders  entered  on  July  29,  1955  and  August  18,  1955  be 
vacated  and  set  aside;  that  the  injunction  issued  be  dissolvedi 
the  property  taken  by  virtue  of  the  special  execution  be 
returned  to  the  defendant,  and  that  he  be  granted  such  other 
relief  as  the  court  shall  deem  meet  and  proper.   September  15» 
1955  plaintiff's  motion  to  strlie  defendant's  petition  was 
filed  in  the  clerk's  office. 

On  September  20,  1955*  by  agreement  of  the  parties, 
Banderob  was  given  leave  to  intervene  as  a  party  and  to  file 
pleadings.   On  the  same  day  he  filed  an  Intervening  petition 
in  which  he  asks  that  the  orders  of  July  29,  1955  and 
August  18,  1955  be  vacated  and  set  aside.   The  allegations 
In  this  petition  are  not  material  on  this  appeal.  On 
January  3»  1956  defendant  filed  a  petition  for  relief  under 
section  72  of  the  Illinois  Practice  Act.  As  no  ruling  was 
had  on  this  petition,  the  contents  of  it  are  immaterial.   On 
January  9»  1956  the  court,  having  heard  arguments  of  counsel 
and  without  hearing  any  evidence,  denied  the  petitions  of 
defendant  and  of  intervener,  filed  respectively  on  September 
6  and  September  20,  1955.  By  notice  of  appeal  filed  February 
6,  1956  defendant  and  intervening  petitioner  appeal  from  the 
orders  entered  July  29,  1955 >  August  18,  1955  and  January  9» 
1956,  and  ask  that  said  orders  be  reversed  and  that  defendant 
and  intervening  petitioner  be  granted  such  other  and  further 
relief  as  the  court  shall  deem  meet. 

As  plaintiff's  counsel  say,  this  is  an  appeal  under 
section  72  of  the  Civil  Practice  Act.   The  court  had  Juris~ 
diction  of  the  subject  matter  of  the  suit — specific  performance 
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of  a  contract  and  th0  granting  of  injunctive  relief.   It 
had  Jurisdiction  of  the  defendant  by  personal  service  and 
the  entry  of  his  appearance.  Although  the  court  may  have 
erred  in  entering  the  decree,  it  was  not  void  for  want  of 
Jurisdiction.  A  court  of  equity  will  set  aside  a  decree 
after  30  days  for  fraud  which  prevents  the  court  from 
acquiring  Jurisdiction,  or  which  merely  gives  it  a  colorable 
Jurisdiction,   It  will  not  vacate  a  decree  for  fraud  occurr.lJig 
in  the  proceedings,  such  as  false  evidence,  concealment  and 
the  like,  Barnard  v.  Michael.  392  111,  130.   No  other  fraud 
is  charged  in  the  petition  or  on  appeal.  We  therefore  ignore 
the  charges  of  fraud  in  the  petition.   Furthermore,  as  the 
trial  court  is  without  power  to  review  and  correct  its  own 
errors  more  than  30  days  after  the  entry  of  a  final  decree, 
we  disregard  as  irrelevant  and  immaterial  the  argument  of 
defendant  and  intervener  as  to  alleged  errors  by  the  trial 
court,  such  as  the  failure  to  enter  an  order  of  default 
before  entering  the  default  decree,  granting  relief  not 
prayed  for  in  the  complaint,  entering  a  decree  of  specific 
performance  of  a  contract  for  personal  services  and  granting 
specific  performance  where  there  is  a  lack  of  mutuality  of 
remedy,  or,  on  a  vague,  uncertain,  indefinite  contract 
unenforclble  either  in  equity  or  at  law. 

What  is  said  Is  not  in  conflict  with  Baglieri  v. 
He s sling;,  9  111.  App.  2d  563,   an  opinion  by  this  court,  cited 
by  the  defendant  and  intervener.  A  Judicial  opinion  must  be 
read  as  applicable  only  to  the  facte  involved,  and  as  an 
authority  only  for  what  is  actually  decided.   City  of  Geneseo 
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V.  Illinois  N.  Utilities  Co..  378  111.  506,  519.   In  the 

Bagllerl  oase  no  question  was  raised  as  to  the  time  the 

motion  to  vacate  the  default  Judgment  was  filed.  Plaintiff *s 

counsel  argued  that  the  sufficiency  of  the  complaint  must 

be  attacked  before  Judgment  or  It  Is  waived.   We  were  not 

required  to  and  did  not  decide  the  right  to  move  to  vacate 

the  default  Judgment  after  30  days,  merely  because  the 

complaint  failed  to  state  a  cause  of  action. 

The  relief,  If  any,  to  be  granted  to  the  appealing 

parties  must  be  under  section  72  of  the  Civil  Practice  Act 

(111.  Rev.  Stats.  1955»  chap,  110,  par.  72)  because  of  errors 

of  fact  which,  If  known  to  the  trial  Judge  at  the  time, 

would  have  prevented  the  entry  of  the  decree.   Defendant 

alleges  that  he  was  misled,  by  the  statement  of  the  deputy 

Into 
clerk  of  the  court,  irSAbellevlng  that  he  need  take  no  further 

action  until  the  case  was  reached  for  trial,  and  that  he 

did  not  receive  the  notice  mailed  to  him  by  plaintiff.   The 

petition  v;as  denied  on  the  motion  of  plaintiff  to  strike  and 

without  the  hearing  of  any  evidence.  By  the  motion  to  strike, 

the  alleged  error — the  failure  to  receive  the  notice — was 

admitted.   Chapman  v.  North  American  Ins.  Co.,  292  111.  179, 

186,   The  statements  attributed  to  the  deputy  clerk  by 

defendant  were  also  admitted. 

This  suit  involves  an  agreement  for  the  develppment 

and  distribution  of  defendant's  invention,  an  undertaking 

which,  according  to  the  complaint,  Involves  the  advancement 

of  ^25,000,000  by  plaintiff  to  defendant.   In  equity  and  good 

conscience  the  rights  of  the  parties  should  be  determined 
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only  after  a  full  hearing  and  not  by  a  decree  entered  by 
default.   The  defendant  is  an  inventor i  one  of  a  group 
reputed  to  be  notoriously  incompetent  in  the  practical  affairs 
of  life.  It  is  not  improbable  that  he  relied  on  the  state- 
ment of  the  deputy  clerk,  which,  although  erroneous,  was 
undoubtedly  innocently  made.   In  any  event,  on  the  present 
record  his  failure  to  receive  the  notice  of  the  motion  for 
a  default  is  admitted.  After  the  working  model  of  his 
invention  was  taken  from  him  and  he  realized  the  seriousness 
of  his  position,  he  acted  promptly  in  protecting  his  rights. 
His  position  raises  an  issue  of  fact  as  to  the  merits.   Under 
the  principle  announced  in  Ellman  v.  De  Ruiter,  412  111.  285, 
the  motion  of  defendant  to  vacate  the  decree  and  the  subsequent 
order  should  have  been  allowed,  and  the  status  quo  of  the 
parties,  when  the  suit  was  started,  restored.   The  rights 
of  the  intervener,  who  is  represented  by  the  same  counsel 
appearing  for  defendant,  stand  on  a  different  footing.  How- 
ever, the  granting  of  defendant's  petition  and  the  vacation 
of  the  decree  and  subsequent  order  will  open  the  entire  case 
for  whatever  proceedings  may  be  necessary  or  advisable  in 
intervener' s  behalf. 

The  order  denying  the  petitions  to  vacate  the 
decree  and  the  subsequent  order  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

REVERSED  AND  REMANDED. 
FRIEND,  P.J.  AND  BURKE,  J.,  CONCUR. 


EDWARD  E.  RAUGSTAD, 

Appellant, 

V, 

ELIZABETH  L.  TROCKE, 

Appellee. 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


\        . ,..  245 


JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  a  licensed  real  estate  broker,  appeals 
from  an  order  dismissing  his  complaint  and  entering 
Judgment  for  defendant  in  his  action  for  commissions  in 
procuring  a  purchaser  of  defendant's  property. 

Plaintiff  alleged  his  employmtnt  by  defendant,  the 

procurement  of  a  written  offer  to  purchase  the  property,  ' 

Its  acceptance  In  writing  by  defendant,  her  later  cancellation 

of  the  contract  and  refusal  to  pay  a  commission  to  plaintiff. 

The  sole  question  on  appeal  Is  the  validity  and  enforclblllty 

of  the  contract  procured  by  plaintiff,  a  copy  of  which  la 

attached  to  and  made  a  paort  of  the  complaint.   The  purchaser's 

offer  was  on  a  printed  form,  headed  "OFFER  TO  BUY  REAL 

ESTATE,"  furnished  by  plaintiff.  So- far  as  is  oraterlal  on 

appeal,  it  reads  as  follows: 

"To  Owner  Elizabeth  U  Ti'ocke 
Address   32^3  N.  Neva 

I  hereby  offer  to  purchase  from  you  the  real  estate 
hereinafter  described  *** 

Real  Estate  1-1/2  story  i^   bedroom,  2  bath  residence 
blroh."  cab,  kitchen,  aluminum  storms  &  screens, 
stove  and  refrigerator 
Street  Number  32^3  N.  Neva 
Size  of  Lot    30  X  125" 

Defendant  contends,  and  the  trial  court  held,  that  the 

description  of  the  property  to  be  sold  by  defendant  Is 
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Insufflclent,  there  being  no  designation  of  the  town  or  county 

In  which  the  property  Is  located,  and  that  It  Is  not  described 

with  sufficient  particularity.   Both  sides  cite  the  cases  of 

Kopprasch  v.  Satter.  331  111,  126,  and  Kraus  v.  Campe ,  328  111, 

App.  37.  The  latter  case  was  an  action,  like  the  one  before 

us,  for  real  estate  commissions.  In  which  a  contract  describing 

the  property  by  street  number,  without  any  reference  to  city, 

tAwn,  section,  township,  range,  county  or  state,  was  held 

unenforclble  for  uncertainty  and  the  recoveryiof  commissions 

denied.   This  case  cites,  with  other  cases,  the  case  of 

Kopprasch  v.  Satter,  a  suit  for  specific  performance  of  a 

contract  to  sell  real  estate  In  which  relief  was  denied 

because  of  the  uncertainty  of  the  description  of  the 

property  In  the  contract.   The  rule  stated  by  the  court  In 

the  latter  case  (p,  128)  Is  that 

"A  contract  for  the  sale  of  land  must  definitely 
point  out  the  land  to  be  conveyed  or  furnish  the 
means  of  Identifying  the  land  with  certainty. 
If  the  contract  falls  In  either  of  these  respects 
a  court  of  equity  will  not  decree  Its  specific 
performance.   ( Bowman  v,  Cunningham,  78  111,  48j 
Hamilton  T.Harvey,  supra;  Winter  v,  Tpalnor, 
supra, ) " 

In  reference  to  the  particular  contract  before  It,  the  court 

said: 

"The  lnstr\ament  In  question  does  not  state 
In  which  city,  county  or  State  the  'property  at 
1332  Melrose  St.'  Is  situated,  nor  does  It  ref^er 
to  such  extrinsic  facts  as  would  aid  In  pointing 
out  the  property  Intended  to  be  designated  with 
any  degree  of  certainty.   There  Is  no  reference 
to  ownership,  occupation,  or  any  other  fact  which 
'  would  make  the  description  apparently  definite 
and  by  which  It  could  be  applied  to  some  specific 
parcel  of  property.  The  description  on  Its  face 
Is  not  definite. " 
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Other  cases  of  like  effect  are  Crocker  v.  Smithy  366  111.  535, 

Heroux  v.  Romanowskl,  336  111.  297,  and  Weber  v.  Adler,  31I 

111,  5^7f  pages  55O-55I.   The  contract  before  us  is  unlike 

the  contracts  In  the  cases  cited,  In  that  there  Is  a  specific 

designation  of  the  defendant  as  the  owner,  of  her  address, 

of  the  street  number  of  the  property  and  Its  Improvement  with 

a  residence,  all  indicating  Its  occupation  by  defendant  and 

giving  Information  by  which  the  description  could  be  applied 

to  specific  property,  namely,  to  residence  property  at  a 

designated  number  on  a  certain  street — the  address  of  the 

defendant.   The  court  erred  In  striking  the  complaint. 

The  Judgment  Is  reversed  and  the  cause  remanded  for 

further  proceedings  In  conformity  with  this  opinion. 

REVERSED  AND  REMANDED. 
FRIEND,  P.  J.,  and  BURKE,  J.,  CONCUR,  ^ 
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JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  personal  Injury  action  by  an  employee 
against  his  employer.  At  the  close  of  plaintiff's  case, 
the  court  directed  a  verdict  for  defendant.   Judgment  was 
entered  on  the  verdict  and  plaintiff  has  appealed. 

Plaintiff  v^-as  on  June  3>  1950,  a  maintenance  man 
for  Banner  Cleaners  and  Dyers,  Inc.,  in  Chicago.  Defendant 
was  Secretary-Treasurer  of  the  corporation  and  manager  of 
the  plant.  On  that  day  defendant  ordered  plaintiff  to 
defendant's  home  to  "unclog  the  drain  on  top  of  the  front 
sun  porch  and  install  a  leaf  catcher."   In  the  course  of 
descending  from  the  roof  of  the  house,  plaintiff  fell  and 
was  injured. 

The  question  of  law  before  us  is  whether  the  court 
erred  in  directing  the  verdict  for  defendant.  We  apply  the 
familiar  rule  on  this  question  and  consider  only  evidence 
favorable  to  plaintiff  together  with  legal  inferences  drawn 
therefrom  most  strongly  in  his  favor,  reject  contradictory 
and  contrary  evidence,  and  decide  whether  there  is  any 
evidence  tending  to  prove  plaintiff's  due  care  and  defendant's 
negligence  proximately  causing  plaintiff's  injuries  (Lindroth 
V.  Walgreen  Co.,  40?  111.  121;  Simmons  v.  South  Shore 
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Hospltal,  3^  111.  App.  153.);  and  to  sustain  the  court's 
ruling,  "It  must  appear  not  only  that  the  facts  bearing  on 
such  question  are  not  In  dispute,  but  also  that  reasonable 
men  would  draw  the  same  Inference  from  such  undisputed  facts." 
(Seeds  v.  Chicago  Transit  Authority,  ^9  111.  5^6,   570.) 

Plaintiff  WAS  the  sole  witness  to  the  facts  of  the 
accident.  Under  defendant's  orders,  he  went  to  the  house, 
where  he  obtained  a  six  foot  folding  ladder  from  the  basement. 
He  was  not  offered  any  tools  or  Instrumentalities  to  be  used 
In  performing  the  work,  and  there  was  no  other  ladder  avail- 
able on  the  premises. 

The  roof  of  the  front  sun  porch  was  ten  feet  from 
the  ground.  Waen   plaintiff  used  the  ladder  to  reach  the  top, 
he  had  to  reach  up  four  feet  to  the  coping  of  the  porch  and 
pull  himself  up  and  on  to  the  roof.  After  opening  the  drain 
pipe  and  installing  the  leaf  catcher,  plaintiff  returned  to 
that  part  of  the  roof  above  the  ladder  and  proceeded  to 
climb  down,  as  he  stated  it,  by  putting  his  leg  "over  the 
coping,  and  took  hold  of  the  coping,  and  stepped  on  that  brick 
work  to  reach  the  ladder  with  my  other  foot,  and  this  coping 
raised  up  to  give  way  and  swing  around,  and  I  dropped  myself 
on  the  ladder,  and  I  gave  myself  a  push  over,  and  landed  on 
the  sidewalk."   The  ladder  used  by  plaintiff,  "like  all 
folding  ladders,"  was  a  "little  wobbly"  and  when  he  stepped 
on  it,  being  "afraid  the  ladder  and  coping  would  come  down  on 
me,  I  tried  to  boost  myself  as  far  away  as  I  could,  and  then 
the  walk  ...  is  where  I  landed  .  .  .  ." 
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On  the  question  before  us  we  consider  the  physical 
facts  and  therefore  the  fact  of  the  window  leading  from  the 
house  14  Inches  above  the  roof  of  the  porch,  which  was  plain- 
tiff's goal*  There  Is  only  one  Inference  reasonable  from 
this  fact:  the  window  was  an  alternative  to  the  ladder, 
offering  little  or  no  hazard.  This  Inference,  In  Itself 
neither  favorable  nor  unfavorable,  must  therefore  be  drawn 
by  the  Judge,  even  though  It  may  lead  to  plaintiff's 
disadvantage. 

The  question  now  la  whether  the  Jury  should  have 
been  given  the  opportunity  to  draw  an  Inference  that  plain- 
tiff should  have  used  the  ladder  when  the  safe  means  was 
available,  for  there  is  no  testimony  In  plaintiff's  favor 
which,  taken  as  true,  would  support  a  legitimate  Inference 
that  the  window  was  not  available.  We  think  npt,  because 
In  our  opinion,  reasonable  men  could  come  only  to  the  con- 
clusion that  plaintiff  was  lacking  in  due  care  in  using  the 
ladder  (Be idler  v,  Branshaw,  200  111*  425,  431.)  in  the 
absence  of  testimony  that  he  was  directed  by  defendant  to 
use  it. 

Plaintiff  argues  here  that  he  was  not  allowed  to 
explain  to  the  Jury  that  he  was  denied  access  to  the  window. 
The  record  shows  that  the  court  sustained  several  objections 
to  questions  whether  plaintiff  was  "allowed"  or  "permitted" 
to  enter  the  house  by  the  housekeeper  or  use  means  other 
than  the  ladder.  We  think  the  court  properly  sustained 
objections  to  questions  of  this  kind  and  plaintiff  made  no 
offer  of  proof  by  proper  evidence  that  he  had  no  alternative 
to  the  ladder. 
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But  even  If  the  proof  were  made  that  he  had  been 

denied  by  the  housekeeper  access  to  the  window  alternative, 

can  a  favorable  Inference  be  drawn  that  he  was  prudent  In 

using  the  ladder  without  proof  that  he  sought  to  have  defendant 

order  the  housekeeper  to  allow  him  to  enter  the  house  and  use 

the  window?   We  again  are  of  the  opinion  that  all  reasonable 

men  would  say  that  he  was  Imprudent  in  doing  so  (Simmons  v, 

Chicago  &  Tomah  R.  R.  Co.,  110  111.  3^>  3^7. ),  since  there 

is  no  evidence  that  he  sought  defendant's  aid. 

Reasonable  men  might  differ  as  to  whether  plaintiff 
was  or  xiras  not  negligent  in  his  conduct  as  he  attempted  to 
descend  from  the  roof,  but  this  is  a  secondary  consideration. 
The  primary  question  is  not  how  he  conducted  himself  after  an 
Imprudent  decision  to  use  the  ladder,  as  we  have  stated  it, 
but  whether  he  was  or  was  not  negligent  in  using  the  ladder. 

We  think  that  the  trial  court  correctly  directed 
the  verdict  because  the  evidence  is  so  clearly  insufficient 
to  establish  plaintiff's  due  care  "that  all  reasonable  minds 
would  reach  the  conclusion  that  there  was  contributory  negli- 
gence." ( Ziraldo  v.  Lynch  Co.,  365   111.  197,  199.)  Plaintiff 
knew  or  should  have  known  the  risk  in  using  a  six  foot  ladder 
to  reach  a  ten  foot  roof.  Where  the  danger  would  be  obvious 
to  a  person  of  ordinary  Intelligence,  the  law  will  charge  the 
complaining  party  with  knowledge  of  the  danger,   (C.  &  E.  I.. 
R.  R.  Co.   V.  Heerey,  203  HI.  ^92,  ^97.)  We  think  the 
plaintiff  failed  to  exercise  ordinary  caution  in  respect  to 
his  own  safety.   This  case  does  not  come  within  the  provisions 
of  the  Scaffolding  Act  (Chap.  48,  Par.  60  et  seq.,  111.  Rev. 
Stat.,  1955.)  so  as  to  eliminate  elements  of  due  care  as 
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announced  In  Fetterman  v.  Production  Steel  Co»«  4  111,  App. 

2d  403. 

Under  our  conclusion,  v;e  need  not  decide  whether 
defendant  Irnevr  or  should  have  known  that  the  coping  was 
loose,  or  whether  failure  to  warn  plaintiff  of  this  fact 
constituted  negligence.   Therefore,  the  Judgment  lo  affirmed, 

AFFIRMED. 

LEWE,  P.J,,  AND  FEINBERG,  J.,  CONCUR. 
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JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 
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This  is  an  appeal  by  Kasper,  counter  claimant, 
from  a  judgment  upon  a  directed  verdict  for  Buellck,  counter 
defendant,  In  a  property  damage  action, 

Kasper,  on  January  17,  1952,  about  6:k'5   a.m.,  was 
driving  his  automobile  west  on  Dlversey,  and  Buellck  was 
driving  his  automobile  south  on  Kimball  Avenue.   The  auto- 
mobiles collided  at  the  six-corner  Intersection  of  Dlversey, 
Kimball, and  Milwaukee  Avenues.  Kasper* s  automobile  was  thrown 
against  the  windows  of  a  Woolworth  Company  store  on  the  south 
side  of  Dlversey. 

/j^^^s^  The  question  of  law  presented  is  whether,  consider- 
ing only  the  evidence  favorable  to  Kasper,  together  with  all 
reasonable  inferences  drawn  most  strongly  in  his  favor,  there 
is  any  evidence  tending  to  prove  the  elements  of  the  case. 
(Llndroth  v.  Walgreen  Company,  40?  111.  121;  Simmons  v. 
South  Shore  Hospital.  340  111.  App.  153.) 

The  evidence  favorable  to  Kasper  is  that  he  entered 
the  intersection  with  a  green  light  and  was  struck  by 
Buellck* s  automobile  at  the  west  boundary  of  the  Intersection. 
The  favorable  inferences  are  that  Kasper  was  in  the  exercise 
of  due  care  In  entering  the  intersection  and  that  Buelick 
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negligently  entered  the  intersection  against  the  red  light 
and  that  this  negligence  was  responsible  for  the  collision. 
This  vras  sufficient  prima  facie  evidence  on  the  question  of 
due  care,  negligence,  and  proximate  cause.   (Gorgone  v.  Hicks. 
Oil  &  Hicks  Gas,  Inc.,  3^5  111.  App.  328,  332.) 

Kasper  observed  the  damage  to  his  car  after  the 
impact  and  saw  the  damage  to  the  right  front  wheel  and  the 
body  of  the  car,  which  was  almost  brand  new.   The  car  was 
taken  to  a  garage,   ^sper  saw  the  amount  of  work  necessary, 
discussed  this  with  the  service  manager,  and  an  estimated 
order  for  repairs  was  signed  by  him.   The  oar  was  repaired  In 
three  weeks  and  he  paid  the  bill  of  $521.31. 

ly^\^      "^e  think  that  there  is  no  merit  to  Buelick's  con- 
tention that  there  was  no  proof  of  a  causal  connection  between 
the  money  paid  by  Kasper  and  any  damage  suffered  in  the 
collision.  Kasper  is  entitled  to  the  Inferences  which  establish 
this  connection.   It  is  our  opinion  also  that  there  was  some    \ 
evidence  of  monetary  damages.   There  is  no  point  made  that     \ 
the  court  erred  in  permitting  Kasper  to  testify  that  he  paid 
the  bill,  and  a  receipted  bill  was  not  put  into  evidence. 
Buelick  admits  that  a  receipted  garage  bill  is  not  the  only 
method  of  proving  damage  but  claims  that  Kasper  was  required 
to  prove  through  an  expert  that  the  repairs  were  necessary 
and  the  cost  reasonable, 

)\<^'''^i  Kasper  was  experienced  in  automobile  mechanics,  had 
repaired  oars  during  the  previous  twelve  years  for  himself  and 
others,  and  had  purchased  parte  and  was  acquainted  with  prices. 
We  infer  In  his  favor  that  he  would  not  pay  more  than 
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market  value  for  repairs.   (Behn  v.  Southern  Pacific  Co,j 

2  111.  App.  2d  62,  65.) 

We  conclude  that  there  was  evidence  tending  to 
prove  the  elements  of  plaintiff *s  case  and  damages,  and  It 
follows  that  we  think  the  trial  court'-s  ruling  was  erroneous. 
The  case  should  have  gone  to  the  jury.   The  judgment  for 
Buellck  is  reversed  and  the  cause  remanded  for  a  new  trial, 

REVERSED  AND  REMANDED. 

LEWE,  P.J.,  AND  FEINBERG,  J.,  CONCUR. 
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DOVE,    P.   J. 

John  T.   Blinooe,   on  March  6,   1953,    fllecl  his 
ooBi.;laint  in  the  Circuit  Court  of  Du  Page  County  against 
defendant,   Curtie  C.   Killer.  St^,    sesklnR-  to  recover 
daflteges  for  the  lone  of  hi  a  autosobile  and  for  pf<r»onal 
injuries  which  he  euflt&ined  as  a  reault  of  &n  autoeobll® 
collision  which  occurred   on  January  2,   1953.      His  complaint 
RlleRQfl  both  negligence  ?^nd  v?iiful  and  vjanton  Misconduct 
on  the  part  of  the  defencajnt.      The  appearance  of  th«  defendant 
%ffte  entered  by  hin  Rttomeye  and  an  ansver  filed,   which 
denied  that  defendant  wa«  guilty  of  any  negligence  or 
wilful  or  wanton  aieoonduct  as  alleged.      Defendant  also 
filed  &  counterci&ia  &g&inet  the  plaintiff  in  whloJ'i  he 
charged  the  plaintiff  with  both  negligence  In  the  operfttlon 
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of  hie  oar  and  also  vith  wilful   and  v<<.nton  aiseonduot  upon 

th«  occasion  In  ottcmtion  and  »ou|^ht  to  recorer  daaaetgfti?   for 

I ereonftl  injorlefi  vhich  he  «UBtslned  a«  a  result  of  the 

collleion.     To  tJUa   couatarclai*,    ];>l&iBtiff  filed   3  mly 

and  the  lesuee  »Ade  toy   the  coBspleinl,   {Uiawer,    counterclaim  and 

reply  were  aubajittee  to  &  Jvu*/,    r<5fl«ltiBg  in  trfirdiete  finding 

the  Sefenfiant  and  alao  th«  oounter-a«fend?  nt  not  sfuilty. 

Kotionp  for  B.  new  trial  snd   for  Judgfflftfit  not.i<fithstsindxng;  th« 

verdicte  were  «ad«  by   both  parties  ^nd  overral^KJ  vtsi6.  the 

> 

record  is  before  up   for  review  upon  th^  spp«al  of  the  plaintiff 
end  crofi8-App«ftl  of  the  defendant. 

It  i«  insisted  b>   oounnel  far  appe-llant  (1)   that 
the  verdict  wg.8   the  result  of  miscondaot  of  oounsel  for 
defend,<^nt;    {?.)  that  the  rsrdict  la  oontrary   to  the  aanifsnt 
weight  of  the  evidence;    (v^)    th«t  the  tri^l   oourt  errad  la 
not  directing  a  ▼©■rdict  for  oounter-d<%fendant  upon  t,hr    eounter- 
claia;    nnd   (4),    thrt  the  trial  court  err^^-d  in  refuainj?  to 
givs  one  infitruction  and  erred  in  jiriving  oth«r  instruct  .one. 

Ooun«el   for  Rppellee  indiste  thtst   thf^  colliaion 
%»'&8  the  rfgult  of  '.n  unavoidable  acoKSent  without  th^'   faalt 
or  negligence  of  either  -psrX^   and  th&t  the   plaintiff  ws.« 
guilty  of  contributory  negligence  or  of  wilful  and  wsiuton 
aieconduct  v«hich  was  the   eole  proxissite  eauae  of  the  ooeurrenoe. 

The  record  dieoloses  thst  .«jft»r  t.ie  Jury  had  been 
selected,    ewom  and  the  opening  «tste««nt8  ssade,   the   (-l&intiff 
called,    *8   an  adverse  yitnees,    the  dsfendsint  j^nd  oounterolaifflant, 
Curti-^  C,    Miller,   Jr.,   vho  teetified  thst  he  w&s  jsttending 
school    'it   the  time  of  th«  uccident  snd  thnX  the  car  h^  v&s 
driving  thet  morning  was  9.  1949  Sailer  Fordoor,    the  title  of 
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whieb  *?«.§  in  bla  father;   that  at  the  tt3»«  of  the  accident 
he  wag   Revftnteen  years  of  stsr©  and  at  th«  time  he  t««tifiad 
h«  was  nln«t©«n  years  of  nge  and   a  senior  «t  }f«raloii  Military 
Aoftdeay  in  Aurora,   Illinois,   and   that  about  a  aonth  or  fire 
vttelts  after  tht  accident  he  returned  to  hie  regular  ol&Bsee 
at  thie  scbool.     Tb©  record  further  disolosse  th«t  during 
the  eouree  of  the  trial   the  SefentJant  »•-,»  referred  to  by 
aoiae  of  the  witneenes  se  a  lad,    a  boy  lanci  a  child  only 
seventeen  ye&re  old. 

Oolline  y.   Haetinsr*,    H83  111.    A.i-r.    504,  wcmI  iH 
ftCtlon  brought  by  Ruby  Colllfts,   Adainistrsitrlx  of  the  ent&te 
of  hsr  deceased  eon, to  recover  for  his  wrongful  death,      Th« 
defendants  were  John  H^^fftings,    Sr. ,    and  Don':>ld  M«etin§:8. 
The  erifience  disci OB<?fd  that  at   the  tlKa  of  the  accident, 
lK>nRld  was  sixteen  yfare  of  «ge  and  <lrivlng  his  fether'is 
©*r.     Ho  fffuarfliRn  »d  lltess  mi»  KMsointecS   by  th©  tri&l  court 
for  Bon&ie  Haatlnfirs  and  upon  an  aip «al  to  thifl   court,   it 
ira.8  insisted  that  it  wse  error  for  the  trial  court   to  proceed 
with  the  trial  of  the  csuee  without  first  appointing  a 
guardi&n  ad  litem  for  the  dfjfendftnt,   IDonAld  Hs.etlngs.     dounsel 
for  appellee  contemSed,   however,   that  thie  oaifiislon  was  not 
called  to   the  attention  of  the   trial  court,   was  not  r?4ie*?d 
m  appellant 'a  EOtion   for  a  nct^   trial   s^nd   t^iat  it  couldn't 
be  rslRed  for  thr^  first  titee  in  thie  court.      This  court  held, 
however,   that  the  failure  to  appoint  a  gu«rdi«n  «.d  liten 
waa  an  error  which  the  «inor  could  not  waive  in  the  trial 
court  wnd  in  the  coure®  of  its  Oiinion,    ths  court  oltecl 
the   early   case  of  Peak  v,   Shastec:,    21  111.    1-57,   which  held 
that  a  minor  can  only   ftpp€!o.r  to  dofend  by   s  guarclian  nn&  not 
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Xn  person  or  by  attorney   ^n^  that  a  Ju&gsent   renderad 
vithout  {iny  guardian  le  voidabl*  and  quoted  2g  Cyc,   636, 
vhere  it  ie  said:      "The  record  should  sffirantiTelj'   show 
th&t  a  guardian  ad  litee  tme  appointed  to  sppsar  and  anewer 
for  infant  p&rtics,   otherwlae   the  Judgrssent  or  Seere*-  viil 
b«  r«ver8«rd  on  error  or  avpeal.* 

fhe  8=  a«  rule  a  pile?  in  eoulty  x;roc«edin(?fS. 
Thurston  v.    Tubbs»    250  111,   540»   w.b  a  blU    to     uiet  titl«. 
A  «inor  wstp  80l**  c«f*>nd«tnt  and  Ratswered  by  iils  .'ittomey.     "^o 
•Qurt  deoliniKi  to  deteralne  th«  merits  ©f  the  controTsray, 
•t&ting  thiit  It  would  fee  laproper*  to  do  so  until   th^e  einor 
defendant  had  an  opportunity   to  be  heard  by  *  ^yaardian   ad 
lites  artointed  by  the  eourt  tc  properly  protect  hie  interest. 

In  Iroot  V.    Liberty   Bank  of  Chicago,   307  111.  A;  p. 
SO0,  at  p&ge  214,    it   >:ae   gtatftd   that  the  law  requires  thfet 
aYifience  auat  be-  introduoed   ©itt^^rr  for  or  against  «^  minor 
whoee  right*  arc  to  be  eonaldered  and  that  it  ie  essential 
that  thp   proper  pleadinge  bt  filed  in  thf^   trinil  ocurt   im& 
eridenee  subsiitted   in  relation  thereto  lafter  s  g\x&r6iB.n   ad 
litem  iB  ajTointed  v;ho   -iH   protect  th<?  interests  of  the 
minor. 

Irt  SkRgge  T.   Indufltrlal  CoisEaesion,    371   111.    &se, 
it  *RS   Bftld    (p.    542)   thst  ft  ainor  eennot  brinp-  a  Is^ggil  ppo* 
eeedinp-  nor  engrage  in  on*  in  person  or  by  an  attorney,   but 
Buet  ftjpe«ir  by  a  fn><^^diaji,   gufirdistn  ad  11  tea  or  a  next   friend 
and   thfit  where  no  guardian  or  next  friend  of  £  sinor  ai>p?>«rs, 
it  18    the   duty   of  the  court  to   ftr-oiot  one   «nd   that  any   action 
taken  at  Ifvv  or  in  eouity  5s.gaini?t  &  ailRor  tcithout  such 
represent&ition  is  voidable. 
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8«  gusirdl^n  sd  litem  wmi  #tr«ir  Appelated  b/  th@ 

triiil  court   for  Curtis  C.   Miller,   Jr..     Se  iH'p«r&r©4  in  thfet 
oourt  bj   counsel  and  fll€«£  t^n  ^.mawer  tc  the   0o»ilsiat  end 
*liio  A  coanterelalfis,   not  by  g«s.r^i»tt,   ai&Kt  friend  or  ptarSiatft 
ad  litem.      He  also  flletS  a  notie«  ©f  oro«i»~app«al  fro»  the 
judgment  renfiersd  /^gsinpt  hi«  en  hie  countercl«l«.     Ha  filed 
in  thii  ecurt  hie  brief  and  argument,  aficitional  abetrijvot 
Aad  fi«enda«nt  thereto  in  his  own  proper    'Ursoa  bj  his  oauias©!. 
In  tliia  atste  of  th^  record,   no  ?rcod  purpose  would  be  served 
by  reYiftwing  the  «5Viacnce  or  oensidarlng  nr.y  of  the  errors 
r«ll€!d  upon  for  r«T€rR»l.     Unfler  th®  authorities,  the  judffmentii 
ftre  voidable  stnfi  lauet  be  r^vereed* 

The  JudgK*»nt  in  f^vor  of  th*  clf>f©ndsint  in  rfl«roB«i 
to  the  issues  Bf'dft  by   the  orlginsl   ocffiplaint  ^nd  anavtr  la 
reversed,   a©  ia  alflo  the  judipTasnt  r^snfiftrffd  in  fixrcr  of  the 
oounter-defendf.nt  upon  th??  iesues  »ade  by  the  cjountarclslffl  and 
r«jily  th«r«to  and   this  o&use  is  r«?a&nded  to  the  Glreuit 
Court  of  Ptt  pEige  Scuot^,   Illinaio,    for  furthsr  proeeedings 
not  inooneifttent  with  this  opinion* 


^^  Judjpstntti  reversed  and  oauae   r' iriiill((i)t 
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Appeal  from  ^6alK 
Cirtsilt  Court  oA, 
I>uPase  County, 
Illlnoia 
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Defftndan  t«Apx>ellee. 
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DOV'       P       r 

Til©  record  in  tails  eA«e  ^ow«  tiiat  on  Koir«mber  17, 
19^*  Elizabeth  WlUiana  filed  in  the  elrcn^lt  eourt  of  Du  Fee* 
County  her  affidavit  requesting  the  circuit  (derk  to   Issue  a 
writ  of  selre    faeias  directed  to  Artliur  I'Vedenhagen  and  prat- 
ing that  a  Judpiont  rendered  in  favor  of  Martha  Th(»aas  %xA 
against  Arthur  Fredechagssi  on  Novsabor  19,  1931 »   ffer  the  sua 
of  l"1332«50,  together  with  eosts,  be  revived.     On  the  aaise  day 
a  writ  of  aelre   faeias  wui  Issued  and  duly   served  on  the  defend^ 
ant  on  Sovosaber  19,  1951*  ^^  appeared  and  filed  a  jootion  to 
dlataisa  on  the  ground  t^»t  the  plaintiff  had  no   interest  In  the 

Jud£^«nt»     Before  tdhla  notion  was  t^ard,  plaintiff  aoved  for 

issued 
leave  to  mamsA  her  affidavit  and  the  writ  of  selre  facias/thereon 


«ad  toat  an     aasnded  writ  of  selre  faeias  be  issued  retroaetlve 
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to  the  date  of  tiie    niin£:j  of  th«  original   affidavit   and  writ. 
Upon  a  heai»lng  tba   trial  court  denied  plaintiff's  motion  to 
esond  and  grantod  defendant's  motion  to   dismiss.     Upon  appeal, 
that  order  was  revorsed  and  the   eause  resuunded  to  the  circuit 
oourt  wl^  directions  to  allov  the  plainU,ff  to   »i«nd  her 
affidavit  and  writ  of  scire  facias   (WilliaBis  v«  Fredeuhag«« 
350  111.  App.  26). 

Upon  the  reinstateaent  of  the  cause  in  the   circuit 
court,    an  oaended  affidavit  was  filed  XcaOttCCJWBWWtmt! jag?gca?&3ax 
and  an  amended  writ  of  scire    facias  issued  nunc  pro  tunc  as  of 
Bovttnbflor  %7,  19^1.     ^I^   defendant   ansvered  alleging  payaent  and 
Invoking  the   twenty -year  statute  of  limitation,      ^tereafter,  by 
leave  of  court,  plaintiff   filed  on  January  12,  1956 »  her  second 
awMided  eoinplaint  t^iich  alleged  t^iat  on  l^vember  19 «  1931,   she 
obtained  a  Jud^ent  against  defendant  for  |1332«50  and  costs; 
that  e3:o6|>t  for   the  pa^aent  of  #50»00  said  judgtuent  remains 
Wholly  uapaidi   t^at  on  Noveaber  17*   1951f   tiiere  was  due  the  plaln« 
tiff  from  the  defendant,   after  giving  ei*edit  for   said  payaezit  of 
#50«00,   tne  sum  of  $2620.00  for  vdiich  amount  plaint! ff  prayed 
^oAgamnt,  together  with  interest  or.  #1332.50  froa  Kovecber  17» 
1951*   to  the  date  of  entering   jud@Eaent  herein. 

Up«a  the  groujids  that  the  second  aiaanded  ec^iplaint  was 
an  ac^on  in  debt  and  an  entirely  new  and  different  action  t±ian 
the  original  scire   faeias  proceeding  azad,  as  it  appeared  frcn 
the  «Bez»ied  complaint,  that  sore  ^an   twenty  yecups  had  elapsed 
since  the  Jud^vnt  was  rendex>ed,   defendant  iooved   to   diffialss  the 
proeeedlng*     Upon  a  hearing  the  co^s't  sustained  this  aaotl^n  and, 
plaintiff  having  elected  to    stand  on  Iser  pleadings,  an  appropriate 
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final   Judgment  wls   rendered  in  btr  of  the  Rction,   anci  plaintiff 
appeals.      The  aaae  flay  the  notice  of  appeal  w?«  filed  the 
parties  filed  in  the  trial  court  a  stirul&tion  vhioh,   after 
setting  forth  the   :rooeeG[in^a  as  herein  outlined,   concluded: 
•The  parties  agree  that  the  pri»s,ry  cuestion   to  be  determined 
by  thifi   appeal  is  whether  soit  ©ommenced   in  scire  facias  can, 
by  amendment,  be  changed  to  debt.* 

It  is   the  contention  of  appellant  that  she  brou^it 
her  action  as  a  Judraent  creditor  in  apt   tiffi«»;    that   in  a 
seire  facias  proceeding:  thw  writ   stands  as  the  consplalnt   to 
which  the  dsfend&nt  aust  plead;    that  by  her  second  an  nded 
complaint   she  simply  changed  the  fora  of  her  action  from  scire 
facias   to  an  action  as  provided  by   the  Practice  Act  in  order 
to  enable  her  to   sustain  her  claim  for  which  her  suit  was 
brought,   naaeiy,    the  soney  due  her  froa  the  defendant  under 
the  Judgment  rendered  in  her  f^vor  on  Hoveaber  17,   1931, 

Counsel   for  ajpellee  insists  that  by     eetion  55  of 
the  fractioe  Act  plaintiff  wat?  given  the  option  to   (a)   bring 
her  action  as  an  ordinary  elvil  action  by   filing  her  complaint 
and  having  a  summons  issued  as   in  other  cases  or   (b)   to  revive 
her  Judgment  by   the  coauson  law  writ  of  scire  facias,    as   pro- 
vided by  Section  24B,   Chapter  38,   Illinois  Bevised  Statutes; 
that  plaintiff  initiated  this  proceeding's   -    scire  facias 
action;    that  her  second  n.tended   ooaplaint  van  sn  action  in 
debt  based  upon  the  ssae  Judgreent  plaintiff  sought  to  revive 
by  scire  facias;   that  she  did  not  procure  the  revival   of  her 
Judgment  within  twenty  years  after  its  rendition  and,    therefore, 
it  has  lost  its  vitality. 

kn  ve  vie>^  it,   and  as  the  parties  havp  so  stipulated, 
the  priaary  question  presented  by  this  record  is  whetner  or 
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not  the  plaintiff,   hnrlng  instituted  a  acirw  facias  proceeding 
to  rerive  a  Jufignent  prior  to  the  expiration  of  the  twenty- 
year  atatute  of  limitations,  has  a  right  to  file  an  aaiended 
ooaplaint  in  debt  on  the  eaae  JudgRient  and  proceed  thereunder 
after  the  twenty-year  statute  of  llDitations  has  expired. 

In  Smith  T.    Garlaon,    8  111.    2d  74,    132  N.E.    2d  513, 
it  appeared   that  the  appellate  court  had  af firmed  an  order 
of  the  circuit  court  of  Cook  County  dismissing  a  scire  facias 
proceeding  to  revive  a  Judgment  holding  th&t   the  revivor  Judg- 
aent  aust  he  within  twenty  years  next  after  the  date  of  the 
Judgment.     In  reversing  the  Judgment  of  the  appellate  court, 
the  Supreme  Court   said   that  the  i«sue  presented  was  whether 
a  Judgaent  sight  be  revived  in  a  scire  facias  proceeding  where 
the  affidavit  for  revival  of  the  Judgaent  had  been  filed   and 
the  original   scire  facias  writ  had  been  iawued  before  the 
expiration  of  the   twenty -year  linsltation  period,   but  an  alias 
scire  facias  writ  with  a  return  day  after  said  limitation 
period  has  been  ifaued  after  the  expiration  of  the  twenty-year 
period.      In  ite  opinion  the  court  called  attention  to  Section 
26  of  the   Liffiitatione   Act   (111.    Pev.   Stat.    1953,   chap.    83, 
par.    24B)  which  provides  in  substance    that   judgaents  in   any 
court  of  record  in  this   state  aay   be  revived  by  scire  facias 
or  bj   ordinary  civil  action  in  li^u  of  scire   fadae  as  provided 
by  the  Civil  Practice  Act,    or  a   civil  action  aay  be  brought 
thereon  within  twenty  years  next  after  the  date  of  the  JiJdg- 
aent;    thet   actions   to  revive  judgm^it??  by   FCire  facias   shall 
be  commenced  b^   affidavit  8etti.ng  forth  a  description  of  the 
original  Judgment,   its  title,    date  and  eisount,    to§?ether  with 
a  statement  of  any  partial  satisfaction  thereof  and  that   the 
clerU  shall  file   puoh  affidavit  as  a  separate  action  s^nr   that 
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upon  the  oommenceaent   of  nny  aotion  to  r©viv(^   h  juds^aicnt  by 
aeire  faol&s  the  olerk  of  the   court  shall    enter  upon  the 
Judgment  docket  record  of  the  original  JudRraent  a  notation  of 
thft  eoHiiaenceffient  of  such  BQlre  fftola^  action. 

In  the  Carlson  case  the  sppellstnt  contended  that 
tills   statute  ais.k.ee  no  dlatinction  hetst-een   scire  f&oiofi  and 
an  action  on  the   judgment  in  T:eriiBittiag  the  revival   of  the 
judgment  if  the  action  is  brought  within  tvfenty  years  next 
after  the  ds. te  of  the  original  judgment  &nd  that  the  new 
judgment  in   either  proceeding  «aay   be  entered  before  or  after 
the  expiration  of  the  twenty-year  lirsitation  period.     The 
appellee  arijued   thet  a  scire  facias   proceeding  to  revive  a 
judgment  was  merely  a  continuation  of  th*?;  old  action  to  revive 
the  judpaent  just  >-:.s  it   formerly   existed  end   the  revivor  nuet 
be  before  the  judRaent  exriree;    that  ip»   within  twenty  years 
next   after  the  date  of  the  judgment.      In  diepoeinier  of  the 
ieeue,    the  ;>upre{Be  Court  said   ips^ge  77):      *i'e  see  no  reaaon 
why  there  should  be  any  <ai»tinotion  between  the  two  concurrent 
reffiediee  for  the  revival   of  a  judgment  provided  by  our  st  :tute 
and  wo  do  not  believe  the  legislature  intended  any   such  dis- 
tinction.     Our  statute  provides    •Judgments  ***  may  be  revived 
by   scire  f&oi&s,   or  by  ordinary   civil  action  in  lieu  of   Rcire 
facias  as  provided  by  the  Civil  Praotioe  Act»    *«■*♦.«      section 
56  of   the  Civil  Frectice  Act  yrovidee:      'It   shll  not  be 
necesoary  to  use  &  vrit  of  scire   facias,   but   any  relief  vfhleh 
heretofore  sight  hiF.ve  been  obtained  by   scire  facias  aay  be 
had  by   eflsploying  an  ordinary   civil  RCtion  at  lew.*      (111.    l-ev. 
Stat.   1965,    chap.   HO,   prjr.   179.)      The  legislRture  apparently 
rftgar4«d  s  scire  facias  proceedlnpr  and  the  civil  action  in 
llou  thereof  as  concurrent  and  identical  reraedies.  * 
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The  aaendment  of  pleAdintrs  Is  iProverned  by  Section 
46  of  the  Civil  Practice  Act    (111.   Rev.    ^^tr.t.    1953,    chap. 
110,    par.    170).      P&ragraph  1  of  this  section  proYldee;       "At 
anji   time  before  final   J«<3g«i«»nt   in  ?.  civil   action,   aaencSaientfl 
msjr  be  ftllow«?e  on  such  terms  as  are  just  .^n6   reasonable, 
introducing  any  partjr   who  ought   to  h^-va  been  joine<J  sp  plain- 
tiff or  defendant,   dieoontinuing  ae  to  «njr  plaintiff  or 
defend&nt,    changing  the  oauee  of  action  or  defense  or  adding 
new  Causes  of  aeticn   or  defenpes,    and  in  nny   matter,    either 
of  form  or  subet  noe,    in  ajR^  prooese,   plesding  or  prooeedinga, 
which  ffi&y   enable  ti.e  flftintlff  to  sustain  the  olal.i  for  which 
it  was  intended   to  be  brought  or  the  defendant  tc  ifi.\ke  & 
defense  or  assert  &  crosfs  deraajodi.  •     Paragraph  2  of  saifi   section 
46  provider  in  substance  that   the  Oftuae  of  action   set   up  in 
any  amended  pleading  shall  not   be  barred  bj   lapse  of  time 
under  any  statute  11  si  ting  the  tiir.e  vlthin    arhich  an  action 
aaiy  be  brouj^ht  if  the  time  prescribed  hoe  not   expired  vhen 
the  orijifinal  pleedin?!r  ifas  filed,    and  if  it    phall  appear  from 
the  original  end   the  amended  pleading??  thnt   the  cause  of  aetion 
asserted  in   the  amended   pleadinir  grev  out   of  the   SRme  trane- 
aotion   Ret  up  in  the  original   pleading. 

IMder  these  provieicna  it  is  persiseible  to  change 
the  forffi  of  the  action  eo  se  to   enable  j-laintiff  to  sustain 
the  claiffi  for  which  the  aetion  was  originally   intended    to  be 
brought  and   the  aaended  pleading  relates  bscK   to  the   time  of 
the   filing  of  the  original  pleading  and  if  the   statute  of 
limitations  had  not   ex;  ired  at   that  tim*^  the  cause  of  aetion 
was  ireserved.     In  this   oaBe,   the   second  a»ended  complaint 
changed   the  action  fro     fcire  ff^eiae  to  an  ordinRry  civil  action 
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at  law  anc?  ^nn  brought  to  «UBtain   tli«  same  olaim  for  which 

the  original  v^rit  of  scire  facias  wa«  ^oug^ht. 

lo  Metpopoliten  Trust  Go.   ▼.    Bo^raan  Dairy  Go., 

369  111.    S2g,    the  court  h-d  ocoaplon  to  conrtrus  parai^raph 

£  of  aection  46  of  the  Civil  Fraction  Act   and   said!      (p.    229) 

"The   sole  requireBent  of  that    ,  «ra|fr&ph  is  thnt   the  oauae  of 

action   set  up  in  the  aiaendiaent  grfini?  out  of  the  saffie  transaotion 

Briefly 
or  occurrence  get  up  in   the*  original  pleading.   /MMXXjL  suaaiarlzed, 

Section  46  permits  an^   amendment  of  «  plesdinifr,    fil^d  in   apt 

time,    eftsr  the  time  liKlt«c   for  coffimencinir  Sijit   to  set  up  a 

cause  of  aoticn  en  nnj   clal®  vhloh  wsn  intencwd   to  b?  brouj^ht 

by  the  oriprinal  pleading,   provided,    only,    that  it  ^rev  out  of 

the  nn.m.e   transRCtion   or  ocourrenoe,   un6.  it  if?  not  neoestsary 

that  th*'  orlginiml   pleading  teohuically  state  n.  cause  of  action, 

or  thst  B   cauee  of  action   !?et  out  in  the  amendment  be   substan- 

tl&lly  the   same  aa  any   oaunc  of  action  stnted   In  the  original 

pleading.     The  teria  •eaBc  trc.nflaotion  or  occumnc©,'    so   uaed 

m  thf   statute,    meana  the  eiame   suit.  "* 

In  the  instant  o?>.9«t    th*  orijTiniRl   effldaYit  for  the 

writ  of  scire  faol^'S  wac  fil'^'d   in  apt  tira<!.s      Th»^  next   question 

then  le  whether  or  not  th?  writ   of  scire   f3Cl».!?  and  the   o&use 

of  action   stated  in  the   second  amended  coasp>laint  firise  out 

cf  the   flams?  transaction  or  occurrence.     It  cannot  he  arpiued 

that  thej  do  not.  fh<^   scire  fsci&s  proceeding  ^nd  the  civil 

action  had  for  th«ir  object   the  collection  of  the  juogEient 

which  the  plaintiff  acquired  against  th»?  defendant  on  Kovembfjr 

19,   1931,    in  the  circuit  court  of  DuP&ge  County.      The  original 

scire  faciss  proceeding'  Rn<5   the  second  ©mended  oospl«int   ptem 

from  the   same  prooe^dinflr  vhlch  wftB   thp  action  of  the  plaintiff 


-  7   - 


(S'  ....'.e   AiSiS,   iGA  ..^v-lii  »d.i   'te&,^k:  m/ltiMflSk-'Uk^ 

j»  q«)f    :  ■.■■,;  J 

noil  -..aw 

ttic:  .•>«»  iari,JE.,.Aji  ,i3«i^«,,. ao.jt^rii^*  t'5 

.ion  oA  tftii^^  jjjrit 

to    A<9llO«    (ft£(<l.  ftftV   lf»..^  ''''^»00'3eq   MIAO'  -Ofjll    JllO'tl;' 


&gs.ingt   thti  defend&nt  originally    filed  in   the   circuit    court. 

Flftintiff'e  aeconfi  aaended   coaplaint  related  back  to  ths   tim* 

of  the  fllin?  of  her  iiffld&vit  for  the  vrlt  of  scire  fs,ci&«, 

which  WR«  Koveiaber  17,   1961,   which  was  vithin  twenty  years 

next  after  the  date   of  the  Jufle;aent, 

In  our  foriaer  opinion   (Williajaft  t.    Fre6«nha<r8n,    360 
App. 
I11./26)   at  p&ge  36,   we  s&i^:      "Finding  as  ve  have  th&t   she 

(the  plaintiff)  vae   the  orieinal   Jut'gisint  crofiitor,   who  obtained 

&  Talid   Judgment  afrainat  the  defendant  on  fJoresber  19,    19S1, 

it  B.]i  euro   to  ue   that  unfier  the   factis  the  plain  aoaaing  of 

the  Civil  ^riaictice  nct  prevented  her  frosa  losinj?  her  clt  by 

llsitJitioa.      The  i..urpo@e  of  this  Bcctlon   (46)   of  the  Civil 

Practice  /iCt  is   to  prevent  s.  p«rt>'    to  <4  euit  by  inadvertence 

in  the   language  of  6.  pleading  fro«  losing  hi«  right  of   ?-ction 

b^   lii&it&tions  between  the  tiae  the  complaint  v&s  filed  and 

the  tici^  of  the  Skssendzsent.     The   st itute  should  be  construed 

bz>oadly  tc  o&rr^   out  ite  pui^osea  periBlttiag  libera  aisendsBents 

to  ple&dings. " 

The  trial  oourt  erred  in  euatainln^  the  motion  of 

the  defendant   to  Giaiaiee   plaintiff's  eeconS  aroendea  ooaplaint. 

fhe  Juctrment  appealed   froa  in   reversed  and   this  cause  is 

remanded  to  the  circuit  oourt  of  DaPage  County  with  direct! one 

to  overrule  the  action  of  defendant  to  dlaaise  and  for  further 

proceedings  in  accordance  with  this  opinion. 


cause 
J'uAgftent  rev&rRsd  and /remanded 

irlth  dlrectione.  ' 
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AtIe  DeLong,  plaintiff,  filed  suit  In  the  Circuit  Court  of 
Greene  County  on  June  2^,  195^  against  Elele  Whitehead  and  Elvy 
Book,  defendants.   Count  1  of  the  oomplalnt  alleged  a  cause  of 
action  against  Elsie  Whitehead  under  the  Dram  ihop  t'vct.   (Jec,  135. 
Chap.  ^3,  111.  fiev.  Stat.  1953.)  Count  2  alleged  a  cause  of  action 
against  Hook  for  the  recovery  of  damages  sustalntsd  by  the  plaintiff 
while  riding  as  a  puest  In  his  automobile.   The  cause  was  tried 


•  1- 


W;.    ii  ^      r:.\i  J       ^IJ. 


*3«i*«cfA 


( 

( 

,  »a>X  laqqA  ■ 

-Vh 

I  :■<:  :  i'.   ■ . 

( 

\ 

( 

I 

i 

<  •'■• 

s 

{ 

1 

{ 

_. 

i 

( 

.  .-n  isi  •  ■»■:;*  ^  • 

.ctslti/O   1. 


j^r^i  .otfii.'. )  .ioA  qojlc  ffieia  ftiii  iwini/  bedrid cJfriU  oiaX^  cJ.'jaluga  noiiOc 
noi^ofl  "to  ©auso  a  fc^-^eXXfi  S  laij"  :' "' '  "  ^^  .va?^  .X.'"  ,"'  .  '■  '" 
I'tl^ntniq  sri:t   xci  beniB^sua   s^gBsi-:'-  i:.t   lo'i   'loo  -    jc^.tiv^K 


before  a   Jury  which  returned  a  verdict   In  the  sum  of  ?10,000 
against  both  defendants.      Elsie    ahltehead  alone  has   perfected  an 
appeal   to  this  court. 

Appellant  contends   (1)   that  the  verdict  is  against  the 
manifest  weight   of  the   evidence    (2)   that   the   court  erred   in  giving 
plaintiff's    inetruotions   8,    9  and  19  snd   In  refusing  defendant's 
instruction  39  and   (3)    that  the  court   erred   In  not  requiring 
separate  verdicts  as  to  each  count  of   the  cotcplalnt. 

In  support   of  her  contention  that  the   verdict   is   againet 
the  asanlfest   weight  of  the   evidence,    defendant   contends   that   che 
finding   of    Intoxication   on  the   pert  of   look   is  not    supported  by  a 
preponderance  of  the  evidence.     There  Id  no  conflict   In  the  evidence 
as   to   the  fact  that   Eook  was  drinking   in  the  afternoon  and  evening 
prior  to  the   happening   of   the   accident    in  question.      There    is   some 
conflict   as   to  the  aniount   of    intoxlcatlnf:   liquor  that   he  drank. 
Eook  testified  to  belnt;   in  defendant's   tavern   from  4:30   or  5:00   ?.?!. 
until   6:30   I .H.      Here,    he    said,    he   drank  two  bottles   of  beer  and 
then  qualified  his   testimony  to  say    that   ne-   didn't   remeraber  whether 
or  not   he  drank   the    second    bottle.      Defendant  admitted   serving   hlaa 
two  bottles.      F.ook  admitted   having  a  mixed  whiskey  drink  at   the 
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home   of  Betty   Lawson.      Betty   Lawson  testified  he   had  two    such 

drinks.     The  accident  happened   soon  after  plaintiff  end  Hook 

left   5etty  Lawson 's   home. 

The  ambulance  driver,   who  took  plaintiff  and  Hook  to  the 

hospital,    detected   son-ething  that   snelled  like   alcohol,   about   the 

person  of  P-ook  at  the  scene  of  the   accident. 

The  witness  Betty   Lawson   testified  that    In  her   opinion 
Hook  was   intoxicated  while  at  her  home.      -he   based  this  on  his 
conduct,   demeanor,   language  and  tone  of  voice  while  there,  which 

she  described.     The  plaintiff  testified  that  Book  did  not  appear 
to  her  to  be   intoxicated  when  they   left   Betty    Lawson '£   home.      While 
ridlnfi   in  the  car  she  forrred  the   opinion  that  he  was   intoxicated 
as  a  result  of  the  saanner   in  which  he  drove  and  his   failure  to 
heed  her  aiisonltlon  to  drive   slower.      .Several  witnesses  testifying 
on  behalf  of    lefendant   said  that  Eook  was   sober   in  the  afternoon 
while   in  defendant's  tavern.     Others  testified  that  they  did  not 
notice  anything  unusual   about   his   condition   after  the  accident 
occurred.     Rook  hisrself  testified  that  his  faculties  were   in  no 
way    Icapal  red , 

The  amount   of  liquor  that  a  person  has  to  drink  Is  not 
the  controlling  factor.      The  effect  of  alcohol  upon   all   rersons 
is  not   the   sanie.      Although  an   Individual   may  not  give  any   outward 
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or  visible   signs  to  the  casual  observer  that  he    Is  drunic,   yet 

If  he   iB  under  the    Influence   so   as  not   to  be  at   hloself,    &o  as  to 

be  excited  fro!i   It  and   not   to  possess   that   clearness   of    Intellect 

and  that  control   of  himself   that   he  otherwise  would   heve,    he    is 

Intoxicated.     Oeborn  vs.   Leuffgen.   331  111.    295,   ^5   u.;.(2d)   622. 

The  trial   court  did  not   err   In  permitting  plaintiff  and  the    v/ltness 

Betty   Lawson  to  give  their  opinion  as  to  Rook's   intoxication, 

Dlalok  vs.   Downs.    82   111.    570,    3upce  vs.    Cako.    311   111.    App.   459, 

111. 
36   N.E.(2d)    603,   sad  Cox  vs.Hraaky.    3ir5/App.    28?,   4/   ...r  .  (2d)    728. 

FroiE  the   evidence   In  this   case   the   question  of    Intoxication  was  a 

question  of  fact  for  the    Jury.      A  court   of  review   cannot   hold  the 

Jury's  verdict  to  be  against  the  manifest  weight  of  the  evidence 

unlese  an  opposite  conclusion  Is  clearly  evident.     Green  vs^ 

Keerian,    10   111.    App.  {2d)    53,    134  N.i:.(2d)    115,   GriKF.as   vb.    Jlauson. 

6   111.   App. (2d)   412,    128   N.E.(2d)    363,      and   Olln  Industries.    Inc. 

vs.   viuellner,    1  111.    App.  (2d)   267,    117  N.-.  (2d)   5^5.        ud-i    5  s  not 

the   situation   In  thlp   case, 

F'efendant  coaplalns  of   it^stiruotlons  numbered  3,   9  and  19 

given  on  behalf  of  plaint  Iff,     The  court  gave  19   instructions   on 

behalf   of  plaintiff  and  18  on  behalf  of   defendants.      A  court   of 

review  will  not  be   too   critical  of   instructions  where   such    a  larg« 

number  are  tendered  and  given.      Schluraff  vs.    .hore   Line    Motor 

Coach  Co. .    26^  111. App.    569.      Instruction  number  8   set  out   the 

substance  of  the   Drair.   Shop   Act. 
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Our  attention  Is  called  to  the  fact  that  plaintiff's 
instructions  were  taken  fros  the    Chicago    £3ar   Association  Standardized 
Instructions  work.      While  this,    in  and   of    Itself,    does  net   establish 
the   p^ropriety  of  the    instructions,   we  are  not   unralniful    of   the   fact 
that  Euch  tine  enc5   effort  by  leading   practitioners  was  rut    into 
the  preparation  of  this  -.•lork. 

Instruction  number  8   is   as   follows: 

'The   law  provides,    in   substance,    that  every 
person  who   shall  be   injured   in  person  by   ony   in- 
toxicated person  shall   have  a   right   of  action 
a,*.-alnst  any  person  or   persons  who  shall,   by  \ 

selling  or  giving,   alcoholic   liquor,    have   caused 
the   Intoxication  in  whole   or    in  part^of    such 
intoxicated  person". 

This   instruction  sets  out  the  substance  of  the   DraiB   Shop  lM|i  JHI  ||t 

applies  to  this  particular  case.      It   is  desijmed  to  eli.Tinate  those 

provisions  which  have  no  bearing  on  the   case  and  any  reference  to 

the  amount  of  recovery,   ivhich   have  formed  the  basis  of  critloiesi  by 

the  courts  where  the   statute   le   set  out  verbatina. 

Instruction  nujcber  9  is  as  follows: 

"The   plaintiff  may   recover   fron:  the  defendant, 
Elsie  Wh'ltehea:!,    if  she    proves  as  agal  ist  that  de- 
fendant,  by   the   greater  weight  of   the   evidence, 
and    under  the   instructions  of  the   Court,    each 
and  both  of  the  following  elements: 

Firat:      That   she  was    injured   in  person  by  an 
intoxicated  person   . 

Second:      That   the   intoxication  of   such   intoxi- 
cated person  was   caused,    in   whole   or    in   part,   by 
alcoholic  liquors   sold    or  given  to   hicG  by   that 
defendant". 
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These   same  elements  are  contained  In  defendant's  peremptoiy 

Instruction  22  which,    although  erroneous   In   Injectlr^-  the   proximate 

cause  element   In  this   case,    Is  fraced   from  defendant's  viewpoint 

and   Is   as   follows: 

"In  order   to  find  the    issues   for  the   plaintiff. 
Avis   DeLong,    and  against  the   defendant,   Elsie 
Whitehead,    the   plaintiff  must    rrove,    by  a  pre- 
ponderance of  the   evidence. 

First,    that  the   defendant,    Elsie    whitehead, 
herself,    or  by  her  employees   or   agents,    gave, 
or   sold,    intoxicating  liquor  to  Hlvy   iiook; 

Second,    that   *lvy  Rook  was    Intoxicated; 

Third,    that  liquor  obtained  from  Elsie    /ihitehead, 
her  employees,    or  her  agents,    caused   In  ivhole,    or 
in  part,    the    Intoxication  of  Elvy   Book; 

Fourth,    that  the   plaintiff,    Avis   DeLong,    has 
been  injured  and  dar.sred ,    and    that    the    Intoxication 
of  Elvy   Rook  was  the  proximate  cause   of    the    injury; 

And,   unless  you   so  find,   by  a  preponderance  of 
the  evidence,    you   should  find   the   issuer-  against 
the   plaintiff,    Avis   DeLong,    and   for  the    defendant, 
Elsie  Whitehead." 

We   fall   to    see  any  basis   for  criticise  of  thlfc    instruction. 

Plaintiff's    instruction  19   is  as  follows: 

"In  this  case  a    statement  was  read    in  evidence 
as  to  what  Tom  Hanrjers  would  mve  testified  to 
if  present.      You   are   inst-ructed   that  although 
the   Plaintiff   stipulated   that   said   witness  would 
so  testify,    this  does  not   njean  the  matters    stated 
in  said   statement   are   necessarily'   true.      The    jury 
may   Judge   the  tivth  or   falsity    of  the    statement 
of  what  Tom  Hanr.ers  would   testify  to   the    same 
as  any  other  evidence   in  the   case". 

-6- 


: -J.  '  ::■''"    '  '.    tn& 

jiiooS    'tvXl  "to  rtcicti^oixodal   arid    ,dtft'3  iii 

•■.:iw(,ai     srid    lo    daiiB-T    :vi  ^nfxo-i  ,      -    .       o      .•  ^    vv  f"   Ir, 

l-.  m::.:  (-•')•' :.;',oqaT4  ~    v-    .call  oa   uo\  eafeXfiC    ... 

,j.v  -   .^   rrol-    ?to«   ,T-,.o-Iea   jaXvA    ,lli;JxiiaIq   m.-f 

.bssriedlriW  ©iai 

:3woIIo'i  sntfanl   a  • 'ili*ni«X"=r 

fcXuow  aasn^Jlw  bies  i'arW  fea^eXuqi^ta  11i;tni«X<i  «ri5 
lis^Bds  ais^JctBrr  or}?  a'?.3af  ion  eaob  3lf{:t  , ',:lf  ctadcf  o?i 
•^iwt    *rf'-      .9i^id    iXjti/s.iasoQ-a  Ota  ^Jiisir-jcfeia   bias  ni 

eausa    ^'  t   n.7   vlicteaJ  fclwow  atsnnsH  moT  ct«.iw  lo 
.     ;SBC/  »tii  ai  ©oixafciva  i9f?,1o  ■^n»  aa 


The  ooHiplalnt   Isveled  at   this    Instiuictlon   Is  that    It   tenis  to 

cast   suspicion  on  the   stipulated  testlaony  of   the  absent  witness. 

If  there  be  any  basis  for  this  coEplalnt  we  think   It  was   cured 

by  defendant's    lnsti»uctlon  3^  as  follows: 

"It    Is  i-our  duty  under   the    law  to   consider 
all   of  the   facts  which  plaintiff  has   aciHiltted 
that  Thomas  F.    Banners  wou'd   testify    to   if 
present   as  a  witness   and   to  give  to  all    such 
facts  the    same   weight    in  making  up  j  our  verdict 
as   If  the   said  Thonsas  P.   Haaners  had  been 
present    In  person  and  testified  orally  before 
y  ou . " 

and  that   the    Jury   could   ".ot   have   been   misled.      Instructions   are 

taken   as  a   connected  series  and  the   Jury   cannot   single   out  one 

Instiructlon  and  disregard  others,   but   tcust   take   all  the    Inetruotlons 

together  as  the  law.     '.hen   so  viewed  we  think  the   Jury  Mas  properly 

Instructed  In  this   case. 

Defendant's   refused   Instruction  39   is  as  follows: 

"The  Court  Instructs  you  In  reference  to 

the   credibility    of  witnesses   that    if  you  find 
that  any  witness  has  knowingly   or  willfully 
testified   falsely   to  any  feet   or    state   of  facts 
you  are  warranted   In  entirely  disregarding  his 
or  her  testiir-or.y,    except   in    so   far  as   n&   or 
she  are  corroborated  by  other  faots  or   clr- 
cumetanoes  established  by  credible  testimony." 

The  propriety  of  this  type  of    instruction  has  been  the    subject  of 

pro  and  con  discussion   In  roany   cases.      In  McManaman  vs,    Johns- Manvllle 

Products     :;orp..    400   111.   423,    81   N.E.  (2d)    137,    the  court    said 

that   it   "considered  this   type  cf   instruction  to  be   highly  unset- 

Isf  ^.otory" .      The   vice   of   the    instruction,    however,    as  drawn,    is 
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that    It    i3   too  broad.      The   false  testlaony   as  to   "any   fact  or    state 
of  facts"    is  not   qualified  as   being   "material  to  the   issues". 
Ilatttert  vs.    Carl n on.   H6  111.   App.   260.     There  was  no  error   ia 
refusing  the    instruction  as  dravm. 

The   trial   court   subnaitted   five  forree  of    verdict  as  follows: 

(1)  Finding  both   defendants  guilty  and  assessing 
plaintiff's  damages. 

(2)  Finding  both  defet«3ants  not   guilty. 

(3)  Finding  only  defendant  Elsie   v/hltehead  guilty 
and  assessing   plaintiff's  damages. 

(^)      Finding   only  defendant  Eook  guilty  and  assessing 
plaintiff's  dar.sges. 

(5)      Finding   one  only  of  the  defendants  not  guilty 
naralng  that  defendant. 
It    is   true  that  the  consplalnt  contains  two  oountp,   one  against  Eook 
end  the   other  against    Whitehead.      Defendant's   contention  that  there 
should  have  been  separate  verdicts  as  against  each   defendant 
overlooks   the   fact   that   plaintiff's   Injury    wae  a   single,    indivisible 
one  and  the  dajcages  she   sustained  were   inseparable.      The   tortious 
act  of  each  defendant  may   prox^rly  be  regarded  as  having   concurred 
in   this   single   Indivisible    injury   and   their  tort  liability   may  be 
regarded  as   arising   out  of  the   same   clrcusstanoes.      Plaintiff  had 
the  election  to  so  treat  the  case  despite  tl^ie  fact  that  separate 
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counts  were  used   in  the  complaint.      Curtis  vs.    Gfcdjiari.   338  111. 
App.   ^63,   5?  N.E.(2d)    865. 

The    Judginent    of  the   trial   court    Is   aocordlagli^   afflrmsd, 

Afflroed. 

Kr.    Justice   rilbbfc  took  no   part    in  this   opinion. 


aii-sJ.jiBoO    •^i'i'i   cd    b0BU   »i»v(    a-Jinjoi 


, b em "jx  i  I .V    '.,igiUb'xooo?<    ■.<!    v^tjvc-^  js ■■ -^r ni  : iv' {. 
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Abstract 


STATB  OP  ILLlBiOIS 


APPELLATE  COUBT 


a«n«ral  Mo.  IOO50 


HA7  tlSSinp   A.   D.    1956 


fHIBD  DI3THICT 


AgwQda  No*  7 


Avis  D«Long» 

Plaintiff -Appellee , 

Blaie  Whitehead  and  £lvy  Rook, 
Defendants • 


Appeal  frao 
Circuit  Court  of 
QrBene   County 


Elsie  Whitehead, 

Def  «tid&nt-Appellant  • 


SUPPLE?!ENTAL  OPINIOH 
Koeth,  J« 

Defendatat  in  petit icm  for  rehearing  ooutends  that  ma  a 
8Hitt«F  of  law  plaintiff  was  an  active  and  willing  agent  in  pro- 
curing Rook's  intoxication* 

Plaintiff  was  not  with  Book  during  the  aftenaoon  while 
he  wee  drinkiog  in  def*z^Lant*8  tavern  nor  did  she  have  any  kzH^wled^e 
df  this  fact*  Plaintiff  arrived  at  the  hooe  of  Betty  Lawson  sons 
tioe  after  Eook*  She  was  thei:*«  between  twenty  and  thirty  mitmtes* 
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Toiwsia  aaiH« 


^  •oH  AJbcwaA 


aiOKIJJi   ^0  5ITATS 


i3B^»<!A^ 


i^^l    .a   .A    ,Hf!ST  YAM 


THUOO  STAJja<|H. 


C^OOI   .oH   i««M>«0 


( 


*^  %  % 


•-onq  a^  ian:s^  3niXX£w  Ihbui  •'vX^fOia  im  a^^  lliictioXq  iraX  *)(»  tol^Mi 
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Whlie  shs  MRS  th^iw  ah©  saw  J!ook  !»▼•  a  mixed  whiskey  drink.  There 
is  BOOM  conflict  in  the  evldeiace  aa  to  whether  plaintiff  herflM»lf 
had  a  »ixed  whiskey  drink  at  that  tiae.  Both  she  and  Betty  Lawaon 
testified  t>mt  she  only  dx^uok  a  glaas  of  7-Up,  Eook  and  Hamters 
testified  that  she  had  one  highball,  Eook  end  plaintiff  subsequently 
left  Betty  L&wson*a  hoae  and  the  accident  h^petwd  soon  after  they 
left. 

In  support  of  the  contention  that  as  a  oatter  of  law 
plaintiff  was  an  active  and  willing  agent  in  procurix^  Bodk*s 
intoxleatioa  the  defendant  oites  Jaaes  v.  wSrQ^»r.  309  Ill«  App.  397, 
33  N.  B.  (2d)  1691  ^9R9%   Yi  ^BU»  77  HI.  593l  f^TSlm'F,   Yt  ^9Vm4 
Town  Club,  -b^..   316  ni.  App.  661,  ^5  ^*  B.  (2d)  513l  and 

StsagU  Y>  ^tiifl^tfOrlM  ,^'^Tt  Q<sTXiP$  ^99  m.  App.  139,  19  n.  e.  (?.d) 

626*     In  the  Beget  v>  Ball  case,  supra,  it  was  held  that  a  wife 
who  had  the  opportunity  of  depriving  the  huaband  of  t^m   liquor  by 
either  breaking  th»  jug  or  throwing  out  its  coat«»ts  and  who  does 
iu»t  do  so  is  a  willing  party  to  his  C(mduet  boA  can  not  recover. 
^   i7iamn  y»   wicker  two  couples  engaged  in  a  drinking  ^rgy  during 
an  entire  evening.  Admittedly  the  def<mdant  was  intoxicate  and 
the  plaintiff  in  describing  her   conduct  admitted  that  she  tms  *a 
little  bit  lit-.   In  FQTi^MTf?  Y«  hr<mv^   XOWU  QlVtt^t   Im* »  supra, 
plaintiff  Joitisd  three  nen  w^  had  been  drlnklzig  mnd   thereafter 
bought  a  round  of  drinks  for  the  four.  Plaintiff  hla»elf  was  intoxl- 
Dated.  In  additlcsi  in  this  case  the  ooart   noted  that  the  plaintiff 
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ise«w«JL  x';t«a  jaer«  Mfa  if^<^     •twi^  ^Aifi  ^3  yrrjEtB  t.i»«teidvr  Mielffi  a  bmi 
VX«iMi/p«Mrj/»  VtttaiAtq  tea  lioc^^     .liaefffBlH  »»f»  bsai  «d«  d^t  <»«»itl^a4 

9^^t  *<:sqi^  flit  90c  «faCa|W  .¥  ftffii^  a»^i»  OtmitnCimb  9Hi  ma^fAeixatflU 

iifiHi  sa^  <i«)  .s  .«  e^  *xfe^  .tq^.  •XJtx  *ic  ii.ft«S  >tfM«  wa 

(M)  •;s  ,11  ^i  ,^e£  *qnA  ,1X1  ?^s  ,  v<r«aa,  .ft^aftlJB  mtmtilM^  *t  HmmK 

ygS  'muptl  <Nf^  1K>  ttMSwud  mi^  atfflvl*iq«»£)  !«  -t;^ilw^^soq«(0  wi^  bmi  wk 
•'mVfM&an  *4S«  Kfto  .tei?>  i(9JWl«f©o  aJtri  o*  "c^teiq  jj^llX-tw  a  al  os  ofc  ^ 

«««f«i^«  «,^aaI^^^X^^  ,awfl3f,.,JtesiflntA  4ii.„a;gflitf,fiaaS  ^    o**^^^  ^'tc^  <»-     - 

"JLto^iU  *am  tltmmiH  tmi»X3l<l     •mfol  •sH  "sot  ft3tol*tl>  1^  Abim>9  a  ^1(31; 
ItldnXAXor  *i(d  *«d^  b%SG«  Snaeoi  awl.f  aSAS  aid:!  al  itoUZhb^  i-tl      afiftS 


«s*. 


the 
had  th»  opportainlty  to  withdraw  froa  th«  oofgpmny  oT/thnm  men  who 

later  essaiilted  hln  upon  beoovlng  aMaro  of  their  condition*     In 

WtBnftrt-  *-   ^|»«<i».^<»^  r>nA^.  i^.r.jrpf.  plaintiff  herself  brought  about 

her  oim  intoxication*     Other  oaaes  involvizjg  slallar  situations  are 

Pampffon  v^   Eenfro.   320   ni.   App.   202,   $0  K«   E.    (2d}   59^1   D«^l^  v- 

Atfawia  Market  Gorooration,   320   111.   App,   i«),   t*$  H.  E.    (2d)   83i*.j 

IvrffPft  Y»  P'Af;9gtX^|gt   329   HI.  App.   190,   67  N.  S.    (2d)  4i6|  MK3,nff,T* 

tiUXtRM*  330  111.  App.  ^27,  71  H.  S.  (2d)  210|  ^g^SWT  ^t  PT^gtot 

344  111.  App.  256.  100  N.  E.  (2d)  518t  Hill  v.  Alexander,  3^1  111. 

App.  k06t   53  N.  E.  (2d)  307.  From  an  exaoination  of  these  eases  it 

appears  that  the  ckiurts  of  this  state  have  ^tablished  the  rule  that 

where  one  is  en  active  and  willing:  agent  in  procuring  the  intoxication 

of  another  he  or  she  is  not  an  Innocent  suitor  under  the  Dram  Shop 

Act.  We  have  exanined  all  of  these  oases  and  we  are  of  the  opinion 

that  the  facts  in  the  case  at  bar  are  in  no  way  ooiBparable  to  the 

faots  in  th»   oaaee  which  have  a];^lled  the  above  rule.  This  oourt 

in  lisater  v>  Sugni,  3I6  111.  App.  19»  44  K.  E.  (2d)  6S,  had  before 

it  a  factual  situation  wherein  plaintiff  and  defendant  drank  one 

bottle  of  beer  together.  Thereafter  plaintiff  contributed  to  the 

puroheuM  of  a  bottle  of  wine  which  the  def^adant  and  a  third  party 

Irank.  The  defendant  oontintted  drinking  during  tiMs  course  of  the 

if tert^<m  a»d  evening^.  Plaintiff  sMhde  repeated  r<^uests  of  the 

Lefendant  to  be  taken  hoete.  He  finally  withdrew  froo  plaintiff •s 
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scii 

Otto  fx«n  mfraii\tu  \ammoa  ^nj^  mirtit  vi&tiiskUM  o^  x^UiuS'm  iH.  ,iil<t,  i»' 

4tfQtfip  ;^G(awo^  txattr<»d  ni;>KXaiq  tfinQ;?,.»,iifea  gy^iftllftifA  >T  ititaaii^ 

iy  BMlmiS^  1^^^  C^)  «^  «'^  ^^  «s^  •<%«i'^  -^xi  osc  nrnma  >t  fwttui 

i4ce  (M)  *a  .11  94^  ,d4i  «w^  ,xcx  o&t  t<«iawBin»Siii>mfTiitf  iintrtit^ 

•juuUiEl^  i^X4i  (^)  .;^  «M  vd  ,oQi  .qtiA  .III  ^c  »aH.Sftwni^M  iT  iKmi; 

>ffltKlfla,„iy.,iiMl«:i?i  (CIS  (M)  •»  .K  i^  «TSi^  •cc^iA  an  ou  i«m«rffh 
.XXI  xsc  >iBila«Mi^  ly  tftu  i@x^  (^s)  «3  •»  oox  «^es  «<i«a  .xxi  m 

a  iat««A4>  etH»<U  %d  is^oX4miJUsieiX9  jcra  jeo^?(     .VOC  (X>^)   «^   •^  t.t  «^C4  «gqj 

aol$»Qlxf:Snl  ^^  axaiRf9«*!Kf  jixX  «a«3i«i  ^oXXXls^  i<a:«  <»vX#iMBt  eia  aX  i^fto  »'K9ifi 

imliil^c  0iid  te  9>tB  «w  £«te  ««ctso  9»mii  to  ISu  htmlmauL*  mrad  aW    *$e^i 

wii  o^  9Xcf«^c»(SW(»o  xem  im  al  9t»  iftcf  ^«  Miae  4«{;l  ^X  s^im))  ai^^  is^i 

inuiso  aXifT     •^XiJ'k  «wocf8  &t^i  5«iX^P3«  avAd  fteXxfw  MeiiSd  «rf*  «X  c^Toji' 

eWled  Jkifi  .05)  (&^)  -Ui  ^?>X  ^q^A  ^la  hXt  n^ffiJMilg  ,^i;  J8tit«ftl  a 

•eta  ;^cup]Li'  ?»itaLffi«leX  i?a»  "ili^XdXq  fTX«*£»dw  noXc?£«/$XK  X4Vto«l  •  *. 

t^nmq  J^Xili  ^  Mjb  ^asl>e&@^»&  «4if  doXffw  sitXw  ljt»  &X#^otf  «  lo  «««dc>'XM 
<«/{;}  ^9  0ttijU90  3ft:f  4iii^t'i&'£>  t^Xs^aX-td  i^<»$;ftX:^noo  ttstmbe^tiA  mCT     ajto*^ 
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co^>aii3r  and  went  to  Bleep  In  the  def«idant»«  oar  wher«  ho  was  *h«n 
injured*  We  there  held  that  the  purehaee  of  the  wine  and  subsequent 
actions  of  the  plaintiff  were  such  as  to  leave  the  question  of 
contributory  ncfglls^iee  and  provoeative  conduct  on  the  part  of  the 
plaintiff  as  a  question  of  fact  for  the  jury.  We  are  of  the  opinion 
that  this  is  the  rule  that  is  to  be  followed  in  the  oase  at  bsir. 
Proa  an  examination  of  the  instructions  tendered  and  given  on  behalf 
of  the  def«sdant  it  aj^^ears  that  this  is  the  theory  upon  which  this 
ease  was  tried* 


aenbV  «^w  ltd  &^9tht  *im  »Ui^'«.6£(«t«»&  mm  rfl  f^aaXft  i^»  Sffmt  Attn  ^^iOHilA^ 

A^mi  ^M  (»«itiM»  «^  at  &t»woiI«»t  «d  «Kf  «{  t«»fd  &X»<t  «dsl'  bI  «i<f^  ■i'Afi.'i 
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Abstract 

Gen,  No.  10929  Arenda  16 


In  The 
[F  0  [L  1  i)  APPSLUTI:;  COURT  OF  ILLINOIS 

SEP  11  1956  Second  District 

JULIUS  R.  RICHARDSON  j-jav  Term.  A.   0.   19-56  "«    -i     t     /i^ 


CLERK,  PROTEMPORE 
Appelate  Court  Second  Distficr 


'^r  ^^.  ■'^.  ^.  me      lll^^'^^l 


C.  I-..  '.'/GODS,  ) 

Plaintiff -Appellee,    ) 

J  Appeal  from  the 
▼«•  )  Circuit  Court  of 


HAPcrj';:  hcme  buildhis  go.,  an 
Illinois  Corporation, 


Duiage  Goiinty. 


) 


Defendant-Appellant,    ) 


EOVALDI,   J. 

Plaintiff  brought  this  action  to  recover  money  allegedly 
due  him  under  a  written  contract  vd.th  defendant,  Harris  Home 
Builders  Co.,  for  the  construction  of  roads  in  Harris  Lombard 
Hills  lubdi vision.  Count  I  of  plaintiff* s  ultimate  pleading, 
the  second  amended  complaint,  set  forth  the  cause  of  action  on 
the  written  contract.  In  count  II  plaintiff  alleged  a  con- 
spiracy to  defraud,  involving  the  Harris  Hone  Builders  Co., 
and  cejrt&in  other  parties. 

The  case  was  tried  without  a  jury  '^iie  court  found  the 
defen-iant,  Harris  Home  Builders  Co.,  liable  under  count  I  of 
the  second  aiaended  conrdaint  and  assessed  damages  for  the  baliince 
due  under  the  written  contract  in  the  amount  of  13154.00,  with 
interest  in  the  aaount  of  |630,dO,  laaking  a  total  jud^ent  of 
v374^,S0.  It  found  the  other  defendants  not  liable. 
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The  defendant,  Harris  Home  Builders  Co.,  has  filed  thlB 
appeal.  Its  theory  is  that  the  plaintiXT  is  not  entitled  to 
recover,  and  that  the  judgment  should  be  reversed,  in  that 
plaintiff  pleaded  performance  of  all  the  obligations  imoosed 
upon  hiju  by  virtue  of  the  written  contract,  but  did  not  prove 
such  perforrasnce;  and,  the  plaintiff  failed  to  plead  and  prove 
an  excuse  for  not  performing  all  his  contractual  obligations. 

The  plaintiff *s  theory  is  that  he  substantially  performed 
his  contract;  and  that  thereafter,  the  roads  constructed  by 
him  were  damaged  (1)  by  the  defendant's  construction  activi- 
ties, including  the  installation  of  an  underground  water 
isystein,  and  (2)  by  failure  of  the  subdivision  drainage  system 
installed  by  the  defendant* 

On   September  9,  1950,  the  plaintiff  entered  into  a  writ- 
ten contract  with  the  defendant,  Harris  Ho-.^e  Builders  Co.,  a 
corporation,  under  wiiich  the  plaintiff  was  to  construct  approx- 
imately a  mile  of  roads  for  the  defendant  in  a  subdivision 
located  at  Morth  Avenue  and  llain  Street  outside  the  Lombard 
Village  li.aits.  The  contract  provided  that  the  construction  of 
the  roads  should  confox*Hi  to  or  sia»pass  the  requirements  set 
forth  in  certain  specified  regulations  adopted  by  the  BuFage 
County  Board  of  Supervisors  concerning  the  building  of  roads 
which  were  to  be  accepted  by  the  Tovmship  and  the  County  for 
maintenance  after  their  completion.  The  contract  further  stated 
that  the  plaintiff  was  to  obtain  approval  of  said  roads  when 
completed  by  the  Highway  authorities  of  York  Township  and  DuPage 
Coiinty.  Payment  of  seventy-five  per  cent  of  the  agr©«i  price  of 
^2.00  per  lineal  foot  for  full  roads  and  of  $1.50  per  foot  for 
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half  roads  was  to  be  made  when  all  or  any  "intrical"  iJortion  of 
the  vrork  was  cocipleted.  The  r^aaining  twenty- five  per  cent  was 
to  be  paid  by  defendant  to  plaintiff  when  the  vrork  was  approved 
and  accepted  by  the  Highway  authorities  of  York  Township  and  of 
DiiPage  County. 

Iiamediately  after  the  contract  was  signed  by  the  parties, 
the  plaintiff  graded,  stoned  and  graveled  the  roads  and  completed 
the  ditches  and  slopes •  In  Sovwaber  of  1950*  Alfred  F,  Beckraan, 
the  Highway  Cooaissioner  of  York  Township,  inspected  the  roads 
at  the  request  of  the  plaintiff.  At  that  time  the  president  of 
the  defendant  corporation,  *'^illiara  F,  Harri&,  protested  that 
there  was  not  a  full  eight  inches  of  gravel  on  the  roads  in 
some  spots  as  required  by  the  contract  and  by  the  specifica- 
tions of  the  County  Highway  department.  Alfred  F,  Beckaan  tes- 
tified at  the  trial  that  at  that  time  ^we  were  willing  to  accept 
the  roads"  contingent  to  the  stone  deficiency  being  corrected. 
He  further  testified  that  in  1951  the  plaintiff  had  corrected 
the  gravel  deficiency  to  the  satisfaction  of  the  defendant's 
engineer.  In  the  fall  of  1951*  Beckaan  wrote  a  letter  to  all 
parties  concerned  in  reference  to  the  acceptance  of  the  roads, 
which  letter  was  introduced  into  evidence.  It  stated  that  th« 
roads  were  graded  and  graveled  as  early  as  Kovember,  1950,  and 
that  there  was  little  left  to  be  done  by  the  plaintiff  at  that 
time,  and  that  the  gravel  deficiency  was  completed  by  plaintiff 
early  in  1951*  and  that  subsequently  defendant  disrupted  the 
roads  by  his  construction  activities  so  that  the  iroads  could 
not  be  accepted.  It  further  stated  that  all  that  was  required 
was  to  restore  the  roads  as  originally  left  by  the  plaintiff. 

The  evidence  discloses  that  after  the  work  on  the  roads 
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was  done  by  the  plaintiff  in  the  fall  of  1950,  the  defendant,  or 
his  sub-contractors,  dug  trenches  for  water  mains  across  the 
roads  in  a  number  of  spots  while  the  defendant  was  in  the  pro- 
cess of  constructing  25  to  30  hoses  in  the  subdivision;  that  a 
large  crane  and  other  heavy  equipment  i#as  SK^ved  in  and  moved 
down  the  ditch  lines;  that  the  roads  were  used  by  trucks  to 
haul  materials  for  these  homes,  and  various  materials  were 
dumped  on  the  roads.  The  trenches  dug  across  the  road  were 
filled  vd-th  dirt,  and  settled  as  snxch  as  two  feet  after  a  rain. 
The  lateral  trenches  across  the  roads  ond  the  damage  done  by 
the  heavy  construction  equijwient,  together  with  the  failure 
of  a  drainage  system  installed  by  the  defendant,  caused  water 
to  collect  on  the  roads  causing  considerable  damage  to  them* 

After  the  plaintiff  added  the  additional  gravel  to  the 
roads  as  directed  by  Ft.  B«ckman,  the  defendant,  in  '^y  of  1951, 
paid  seventy-five  per  cent  of  the  contract  price,  which  aiaounted 
to  ,9462 •50.  The  plaintiff  in  the  meantime  had  performed  sone 
additional  work  on  the  roads  in  attempting  to  repair  the  damage 
done  to  them  and  sought  to  recover  vl261.65  additional  compen- 
sation for  same,  but  this  was  not  allowed  by  the  trial  court. 

The  r«j«iining  twenty-five  per  cent  of  the  contract  price 
which  was  not  paid  to  the  plaintiff  was  subsequently  paid  to 
John  Kennedy,  doing  business  as  Iloselle  Trucking  and  Excavating 
Company,  who  did  the  additional  v/ork  necessary  to  place  the 
roads  in  an  acceptable  condition.  Kennedy  testified  that  eighty 
per  cent  of  his  work  was  performed  on  the  parkways  and  the  areas 
between  the  shoulder  of  the  road  and  the  property  lines;  that 
vrfien  he  stairted  work,  water  ivas  standing  on  the  subdivision  and 
on  the  in>ads;  that  the  drain  tile  installed  by  the  defendant 
Iiad  never  worked,  and  that  it  was  necessary  for  hici  to  lower  a 
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catch  basin  that  was  not  operating  and  to  raise  the  grade  of  one 
of  the  roads  some  eight  inches  in  order  to  provide  adequate 
drainage. 

The  second  amended  complaint  pleaded  perfonaance  by  the 
plaintiff  of  all  conditions  precedent  to  his  right  of  recovery, 
including  the  approval  of  the  roads  by  the  appropriate  author- 
ities* It  is  contended  by  defendant  that  the  plaintiff  failed  to 
prove  such  performance  at  the  trial  but  instead  attempted  to 
show  that  he,  plaintiff,  was  prevented  from  gaining  acceptance 
of  his  work  by  the  conduct  of  the  defendant.  The  defendant 
stresses  the  fact  that  the  plaintiff  did  not  olead  in  coimt  I 
of  the  second  amended  coaplaint  an  excuse  for  his  nonperforraance 
of  the  contract. 

No  r(saarks  of  the  trial  court  appear  in  the  abstract  in 
this  cause.  It  would  be  presximptuous  on  our  part  to  hold,  as 
argued  by  appellant,  that  the  trial  coiirt  based  its  decision  on 
an  excuse  orov«n  by  the  plaintiff  for  nonperformemce,  rather 
than  upon  a  substantial  performance  by  the  plaintiff  of  the  terras 
of  the  contract.  In  lorikson  v.  V/ard,  266  111.  259,  a  suit  involv- 
ing a  contract  requiring  that  a  building  be  constructed  in 
accordance  with  certain  plans  and  specifications,  in  affirming 
the  judgaent  for  the  contractor,  the  court  stated,  page  263: 

"This  court  has  adopted  the  rule  sustained  by  the 
weiglit  though  not  by  all  of  the  authorities,  that 
where  there  has  been  no  sirillful  departure  from 
a  building  contract  in  essential  points  but  the 
contractor  has  honestly  performed  the  contract  in 
all  its  substantial  snd   material  particulars,  he 
will  not  be  held  to  have  forfeited  his  right  to 
recover  by  reason  of  technical,  inadvertent  or  unim- 
portant omissions." 

i^  appeal  the  finding  of  the  trial  court  in  p  proceeding  at 

law  will  be  affinaed  unless  \dholly  unsupported  by  the  evidence. 

In  Rodenkirk  v.  State  Fann  Mutual  Auto.  Ins.  Co.,  325  111.  App. 
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421,  the  court  said,  at  pa£;e  kkl' 

"As  the  evidence  is  conflicting  in  respect  thereto, 
we  feel  that  the  finding  of  the  court,  who  *«as  in  a 
zaxch   bettso*  osition  than  we  are  to  weigh  the  evi- 
dence, shoixld  not  be  disturbed.  The  findings  of  a 
trial  couj*t  will  be  sustained  unless  wholly  unsup- 
ported by  the  evidence*  ("/innetka  Park  Dist.  ▼• 
Hopkins,  371  111*  46;  iiarine  Trust  Go,  of  Jiuffalo 
V.  Heynolds,  308  111,  kpp,   595-)*' 

In  terine  Tnist  Co.  v«  Heynolds,  30^  Ill»  App»  595,  the  court 

said,  at  page  605s 

'^There  is  a  presumption  on  appeal  in  favor  of 
the  finding  of  fret  mde   by  a  trial  court. 
Cohen  v.  Schimberg,  I65  111.  A -p.  170.  In  the 
absence  of  a  finding  of  fact  by  a  jiiry,  the 
court's  finding  of  fact  is  equivalent  thereto. 
Fifth  Ave.  Librrry  Society  v.  Cavanau^'.h,  1^6 
111.  App,  123;  Sumner  v.  Klgin  Condensed  i'dlk 
Co.,  B7   111.  App,  217.  The  findings  of  the 
court  will  be  sustained  unless  they  are  v^holly 
unsupported  by  the  evidence,  fovm  of  Bois  B*Arc 
V.  Con very,  255  111.  511." 

51i©  record  fails  to  disclose  any  laeritorious  ground  for 

reversing  the  judgment,  and  it  is  affirmed. 


Judgiaent  affirmed. 

Dove,  -^t   J.  Concure 
Crov/,  J.  Concurs 
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CROS,  J, 

'i?hla  ta  ftn  *;pp0ftl  froia  mi  order  of   th«  Clrouit  Courfc 
of  Leks  Couryr;y»  CiiBn,f;tng  T,he  oa«tody  of  two  Bsinor  child2*$n  from 
the  mafcem»l  i^roiv'^aother  to   ':;li«  fip|f®ll«®,   t}ye   ffettwr  o.-    ■'.i^ 

'2fm  p*rtlri«nts;  faots  in   thia  e«si»  di»elo»«  thut  on 
Oeto"i;»r  2iJ#  1954,  Wtlbiir  %♦  M.Oi.;«®^t;,  f«th«y  oj:   two  sdnca?  ohll- 
d]*a»jk  «i-«  7  siK'.  9  years  r«8p®oti«^®Xy^  fll«d  a  vetvlfled  petition 
•llagin^:,    tJiet  he  w«»  divorood  \^  Betty  Hocjwifct  In   ^^e  Clroult 
Court  or  tMlm  Couj-ifcy  on   the  ::;TOiind8  of  ortjelty  «n<9   thet  Betty 
HOf^Befct  «»8  a»er«3«<l  the  ©luitody  of   Ua©  two  chiMren  subject 
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to   Ui«  i»ii?ht»  of  p««9orveblo  viaitetlcan  by  hint  tJi«t  feb©  #ill« 
6T«n  hod  z««eh6d  so!v>ol  e  :«  end   th*t  tho  |>«tltlon«r  i3ftlnt«l.n«a 

•  propcip  hofflo  Id  r,bin  tho   Jsir.'Bd lotion  of  fcho  Court  In  i^iioh  t^ 
ehlldren  coald  llvof   that  on  Roptosabor  50,  1949*  ha  filed  « 
p«tltl<m  to  chango  tho  oaatody  of  th«  ehlldron  from  tholr 
■othor»  i'Jotty  Ho,  aott,   to  fnolr  raat^mal  gr«nd»othor»  Voljift 
H<^lo,  Tot  tiie  2*e4«on  that  Botty  Koi;;a«tt  had  rnarriod  «m©  <5i^»a 
Boerdman  vboa  tho  potltlonor  b«llovod  was  aufforin;-;  I'rotn 
pajrehoriaoz^sls   and   tho   potltlonar  fait  that  it  vaa  to  the  beat 
Intoroat  of  the  children  tlkat.   th«  exiatody  of  aald   fhlldPOTJ  bo 
traaa  orreci  to   ttxolp  sMtamal  -'pandjaothor,  Valsw  iloyl«|   that 
ho  did  cot  havo  at   Vae   tlaa  en  adaquato  homB  in  vhloh  to  toop 
tbo  ohlldran  ara5  hlraaolf  |   that  on  Oetobor  26,  1949^  th«  iwayor 
of  tbo  «forea«i<^   potitiorior  vmn  er^^ntod  and   tho  ooisrt  ordored 
tha  csaatody  of   fim  chlldran  tranaforrod  to  tl*jolr  M«tai»n«l  r^arjdi« 
aotVior,   ''Ol'ia  Boyloi   thut  uln&»  the  anfeiy  of  th«  divtxpoo  do- 
ei»«a,  the  pa titlor»r  haa  renarriod  »?^d  now  llt^s  and  maintaltai 

•  psH)par  hoa»  in  Mnthrop  lierbor,  Illinola,  In  abich  tho  afora- 
•aid  two  children  oould  llva   oomfortably,  veil,  and  adaquataly, 
and  that  tha  potitimvor'a  praaont  vifa  votold  valoooa  tha  two 
diildran  to  11  vo  with  har  mnA  ?!ot' tloiiarf  that  tha  patltionar 
md  hi  a  wife   are  fit  end   psroper  j»P8ona  to  havo   the   east  dy  of 
potltlonar*i5  two  ohililran  froai  hi  a  prior  aarria,;ftj  and  that  pe- 
tltionor  haa  oiim  naall  daai^htar«  a^o  3  yoarij  Hsora  of  tho 
proaant  imp-rtniytm 

•Tharaaftar,  '^alrsa  Hoylo  filod  har  anawor  to  th©  poti» 
tion  dai^in^^  tha  fltnaas  of  t!ia  father  to  nwr^  tha  eu«t<^,y  of 
the  ^lldren  and  praying  that  the  petition  be  doniod  end  that 
the  cuatody  of  the  two  children  reBWle  with  hor  aa  bof*otof«8PO 
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«'igX».'^»iip9^  Dfra  ^XXew  ^tX<^Bi<7olit!ioo  nvlX  &X£mo  aortftXida  oiv;^  bl«a 

'■'9iw$  •lit  tnt»«/pw  .'t'XjiiKitr  «n:.t«  iam9iKi  m**imxo!tiXimi  tH  sntt^  ba* 

lo  f*"'^®®!©.  aisf    erp-aff  ©;t   ««o«"j«{j  ^«C(0«!   ftfl*   ^H  »»r«   o*.l«  ft.?rf  ftrdi 
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Wfdernd  %^  tb«  Court  in  1949«  Th«  ox»d#r  •nt«r«^  l^rvln  af«> 
ter  the  cl«ei*««  ilileh  grftntad  th«  dl^eo^ra^  dir«<st«a  ^llb«]* 
Hogtett  to  p«7  to  V«lm«  Hojlo  |50*00  p0r  s»onth  f e^  tli«  8ui»w 
pcnrt  of  8«id  nlnor  ohlXdiren*  •ut>J«ttt«  h€m«%^9Tp  to  th9  right 
«s3  prlviX«g9  of  th«  potltloiicir  to  h«v»  th«  ouatody  or  «ftl4 
■inor  childron  ovory  other  ?iund«y,  until  i^jrthor  ordhtr  of  titm 
Court* 

It  ft^pours  from  th*  m'^l^nm  thfit  iiiib»«(|^tit  go  tli* 
•ntry  or  th»  divoro«  <l»er(M  botimittn  TSllbi^  Hos*»tfc  and  hi*  ©x- 
ilf»,  ^tty  H0f:»«tt,   th«  ««i4  Wllbw*  Ho^;;M>tt  »yrf©r«d  e  wirvouB 
'brvdkdlotm*  vhiel'}  loft  hisa  «lth  «  spe^c^i  defoot,  snd  sub«oqi»»iit 
to  bin  rooovery  frop«  tive  bro«l«Sowi,  h»  »ttff©j?©<S  third  d»£^ro« 
bui?n»   to  Ms  body*     itio  o^ldonoo  farther  »h<3W^  thet  Wllbiap 
Hogtott  h«d  boon  In  iirreatrs  In   Sh*  pi^T»nt  of  support  i^^^noy 
to  Helsm  Hoyl«|  that  v«lm»  iloylo  had  fil«d  «  potitio»  in  Court 
«giiln»t  Wilbur  Kofisott  to  sh©w  oiiuso  «toy  ii»  ahouldn't  bo  hoM 
for  cof^toapt  of  ooxjpt  niaeo  h©  wilfully  r«f^4»«<l   to  ob«y  fcht 
ordor  of  tho  Coart  mntnvmd  Oetober  g6,  1949 #  «rKl  that  he  ««• 
In  ori^Kra  In  support  pey?»nti  In  th®  sfsount  of  |1S60»00«     Xn 
rospons®  to  thia  p6fetti<Kj  th«  court  »nter^<i  jio  of^1«r  of  eo3>» 
taapt  on  tha  ssotion  of  ?«lwa  Hoy  la »  but  did  an  tar*  on  July  S2« 
19&5|,  I?  Ji*Eli-;g»nt  erSar  agalnat  Wilbur  Hogaatt  in  tho  sua  of 
■|1C^&*00  fi?r  the  arreersijaa  elalia»<i  by  bar»     ThB  lasthar  of 
th«'  o.hiMr©J4  in  tjtioatioiii  rm^^mT  fll®d  mx  «»«war  't#  Wllfeiir  Hoi*iNitt*a 
patltlcffi  to  laodlfy  tha  daorea  with  roapeet  to  th#  custody  of 
tha  children*  ihlch  had  bean  plaoad  In  Velsjs  Iloyla* 

It  ie   tha  raiipos.id«nt»®ppoll«snt»»   Uieory  in  this  oasa 
that,   fcher©  was  no  showtag  that   she  welfare  of  iAyit  ehilitmn 
required  a  eaanr^a  of  ouatody*     "Tha  posltior^  o.f  wiib^jr  Hogaatt* 
dafemdant-appallaa,  la  t2i«t  tha  welfare  and  inter^^at  of  tha 
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--..iv    aorriii,:: ; 

'  - '    - "  fi»tii^i.  A   ••-...■  '■-■■'■' 


•  „ «  • 


not  In  the   ,;;3t»a£idiaoua«r  ««  1;j«tiir««!a  a  fattier  «id  ,3P«%rt45aw3feh«s»| 
thus  the  f  ftf  ,©r  In  tu.l«  o®««   Is   s  fife  j«r««a  to  h«v9   tb»  eun"* 
feody  of  ais  childi*©n|  fwrltier,  thtt  «  fAth^r  ««  agninst;  &xi 
%hXr-6  poraon*  has  en  ItihstT^nt  »nd  l-«gi>l  rlghl;   to  Ms  <shiid:i»»n 
\mless  he  h«»  ro(rf«lt»4  hla  right   feo  lh#   suatody  or  vAisr^  thts 
w«lfftr©  of  tim  child  dmmii&M  th»t  tJi©  p«r«nt  8hmiM  b»  d#pri'?«d 
oT  tlid  etjusitody* 

11^  ^  not  b$li«ir9  it  n*o(i«««rj  }^€»  tm%  oat  In  d«t«ll. 
tht  «vid«nG««     Timrm  Is  no  «iPld«ne*  to  8upp<M»t  t\s»  eor.t«afclon 
th«t  the  fefeh^r  Wilbur  tlo.:;»«tfc  is  not  s  fit  p9r*m%  to  hi«ir» 
eu«toidy#     Tkls  Is  rujt  ®  mme  'seher^  tJw  a»5t'}'i«2»  is  eont®!i41iig 
by  r^mnoa  of  Stia  dlv©i»c«  the?   she  hss  s  ri^rVit   t©  t-i>.@   au»tody» 
Qr€in«rily,  th«  f«th«x»  of  «  ohllt;  hmn  th«  i»lg;4t   to  ^h®  owsfcc^y 
«gidr«i  th«  world  unl««a  h«  h««  forf«lt«a  th«t  i»i|;Jit  or  It 
hfts  b«sn  «dju«5^^d  thist  h«  la  not  «  fit  peraofj  t©  ha-y*  oim^- 
t«i4fy«  ftr  idae  welf«y«  ©f  fch<&  ohlld  dteJMBidis  fchfit  bs«  b#  d«pri-^««a 
©f  it.     ST^AIf^'ORP  yg.  SYAl^^FQES'   (l9gX)   S»9  III,  456.     '^i©  tfial 
eourt  r«e«^nis9d  thM  tltrm»n  of  th«  fet;h«r  to  hfiiNr  oMttoSy  of 
%h»  <aiil£lr«i3  by  dooreotn^t  feb.«fe  h«  «hou.id  >ijiive  thoss  part  of  the 

tlB!»» 

«•  ooisae  to  thft  q^vm«tion  HhothoF  ttio  fffitkor  ha($  ilpiF 
foltoa  hl«  rl^t«  to  o»i«tody  of  tb«  o>ilX<Sjwin»     It  S.«  ??  fiiet 
th«t  m  divoroo  w»a  grantod  Botty  Hoguott  a^culi^fc  the  potitioii» 
•r  &R  th®  ;-^roti?id8  of  extr®jtai  «t«:l  rap^isiiod  ©ruolfey.     At  stiet 
tijae   tU«  Kotlior  »««  givon  ouafcodj  of  tl^  ehildj^sii  ©nd  it  w«» 
«)ly  en  ^Ibyp  Kog««tt*9  potltton  febiBt  ttm  eustody  urn*  ^iftngod 
froa  tho  aot^^r  to  ta©  «a»t©pniil  ip*andsaotbsi»»     Tli5.s  w«s  sn 
•a!^x»en||o:caont  «pp«p«iiSitly   ;.*s^por«rlly  dx20  to  aoifa©  illrsooj^  In  tho 
faally  of  Sotty  Hogoott*     %  b«li«w  thooo  «ot«  of  Wilb^ 


m     %     m 


&3a  te-Cv^«i7.  ttmif.   ^o^   \.-.^ 


...  .ii.  ill  tj»uv»l,  *i!*  ,j&,;j 


&«v;< 


:  ,VI,  ,v» 


»     — '   i  '   ,!&. 


.sif*     *•  r  >;,<„ 


tm  \  ^n  ».»:'**- J»     / 


jU^f^    •».v     s-^.-    ..^,..*     ^,...,^    ..r....-..;^,     .»,..     - 


»aw  ...        .'r»  «-.-$^tXiicte   art!?  Il*  Tji»?v«*.'!»  A'e'Viiii  ftow  <«wi;J«MBi  tMi^^   ms£if 
b$^»ito  Mm  ^ft€»?«eJO  oif^f  :f»«t.t  ii©X#,X3««i  «Mi»»3«ti  "SswiX^s  rto  -^Xcw 


«»     #     ■* 


iIoga«tfc,   fc«     etliiormv  (md   rstiior*  <^ld  not  ©r«ftt:«  s  for- 
f«it'ar#,     w«  sr«  Inolliied   tio  toeli«v«    ^Ja«.t  tuo   trlfil  oot^'t  oor- 
reotl/  d«  fcerrsilnftil   that  questlori  1r  ifes  mftasoraaduia  opln.l€3« 
filed  In  Uiia   o«uae*     W«  c^uotiiM 

•  «  #  ■&  --.^  «  3  I  fion^ti   tliiuk  tii«  fetl-isr  in 
till*  e#.»«  eea  b«  88l«J  to  h.«''/«   i'c«rfelt»d  or 
giv«n  up  oompl«t^l^''  &m  cyjdtodj'  of   fcb««« 
chll«lren  on   the  iiaai©  tliSt  be  w»s  willing 
in  194$  to  h«v«    the   children  pl»o«d  ir^    S3:ie 

#r«n««  to  remRlnln;',  In  th«  e^.^stodj  ©-"   fch© 
»D*^ep,   sn'-:\  I   «sf?-aiae    she  clrc\u^etat:-c«B   th.».t 
existed  »t  that  tise  in  his  sdnd  «t  l«%$t 
lec^  h,l?n  uo  believe    uist  t.he  0blXi?ren  'souM 
tott  better  off  with  fche   jantamel  {>reTidi8r.ftV;«T> 
t'-cn   Tor  tl'/est  to  r^K&ln  with   tii®  8a.oth©r« 
<At  tji:i«t  tiJBo  th©  r'«ooi'Mj  6hc«f«  i^  petition 
nakXrir    ;  or  t;>-i«fit  flr. «;...;?«  wss   filed  by   t'li* 
fsther,   K5,4    ti-rat  the  gp thai*  oi'  th« '  o^^iidr«rl 
consented   to  it,  so  X   mn  aimpl/  prsser.tsd 
wl'ih  fi   »iUx»tion  wharns  t>oth  p«rt5.9s   «t   th«t 
*»1:??9   a;3ro»«1   t;-,at    -'ns   cv$»  ^lody '  of   ihe   oJiildrsn 
b«  plAoed  fi»  of  that  tisi»  with  ttm  £»itt#rn«l 
fjrsndmoti-ser.   •*  -^^  *  '^-  -^   "   ■•   *  I  ©snnot  ««j 
bh«».t  beoKus«  o.r   th«  «ltu«t;ion  in  IHO,  whan 

53*03© r  person  to  t«k»  cctc   of   them,   th^fe   t;h.« 
fftthwr  "he-i  iii  «;'fect  rerfeltsd  his  psrental 

rights  J     «'■»«■•!*•!!■*    v;.    •»*    -»;•    #    «-    «    «    **  *g(* 

'-^r  their  t  we  st^  oi    «be  opl!,iior»   th^t.   t?a*  ord«r  or  ?ao(S« 
ifiCBtiotTi  w^iareln  the  custoc^X  of  tbc   tsro  islnor  ctlMr^n  wee 
ty«^"'?»f«yrad  to  th©  5?i»tendtsofeh«p,  ¥9klf«i»  Hofl©,  weas  in.  th®  t;iet»ir« 
o*:"  a  Ror5aent  orv2«3?«     A  o onsen t  deore-^*  dr>ea  riot  pn-pport  to  repaid- 

eent  the   ^''^•^S^®-'^  o'    th-s  Coisrfc,  bat  -iaBi^s^ly  3»e603*<is   t^*s^  afxr<>«* 
^mnt  c-f  tha  pftrtiea*     A  co-n3«nt  d»»cj'«©  16  not  e  J-adleitl  ideter" 

554  111,   137. 

Th?%   rppnlUe   oltwe  KBX,^  v,   A^^^m;^aK    (19S9)  300  111* 
A^ip,   2C7,  wh' ch  n^vlfTtm  th©  l©e-^.la,;  i;:-:.inais   caaeg  lur-inr   to  do 
With  tbje   cusi;D?ly  ©.r»'3    ^je  rlghSB  «f  ft  psr-snti  fe©  tbe  ousfco*^  o*' 


ft-IS 


guv  V3jfj37    r-v:'     ,-r^'  :j;>  ;.  .■  "ti:' ,^  i  J 

"■■■  "r-no^**!  trfinf-T  .%  tprzi 


the  children  «,i:;«I;i8t  all  tih«  «or]A«     ^9a»  of  t^  l««41n6 
r«f«in«ed   to  tt^ereln  is  COn-'ACK  y,   ;4Ai^:  ATX   (1904)   811  111*   519, 
and  th«  Supreme  Court  vmt&B  t^t«   rollowln<;  eo!^4ir<t  in  thet  oaaet 


•   »*»«*^.»»1©  p«^erd  th«  rlght«  of 
th«  parent  ete  euperlor  to  ^ho««  of  any 
ot:ier  person,  when   thet  psrent;  Is   s  /'It 
person  'co  h»-7a   tns  custody  of  chliflren 
and  is  ao  cirour,^t«n<»d   ihat  ae  can  pro- 
vide  the   j/«oe»»£rlet  o^  life  eno  adialn-» 
later  to  the  require  r»nts  ot    such  • 
baer^«   ■*  -^    v^  -^  -^   «   -    .    '-^   ^   -    V    -   v>  ■«« 


In   U-ie   ofeae   of  KUL ^^  y •  4*^ I^S IIS OW »  supre^   the  Court  asSdJ 

*In  our  opinion,   tii«   father,  midmr  the 
la*  of   Oils  Stste  and   tLa   adjaS-ttad   facts, 
had   the  right   to   the    8ol#   euctc<!y  of  tb« 
child,  end   the  aetion  o.i    the    trie!  ooy3»t 
In  orderln.;   the'c   tire  sunt  have  the  coatodiy 
o;'   ti)i&  chile)  Tor  «  certain   -■-©riod  of  tlmt 
OR  altarnete  week«*end8  was   ©  i«eter.'.el 
aoridgaent  o^   thet  rl^fjit*     Tae  rule   ^et 
a  porent  haa    ?iJie  rlgr-t  to  the  cue  tody  of 
his   ©liila  «,/airvat   all   tiie  trt^rld,   isniess 
ho  has  forfeited  that  right,  was  bom  of 
the  nfiturel  deal  re  of  triankind  to  ore«t# 
aiid  taelntisiR  «  hoaej   end,   «8  hag  bo®n 
oft»n  3s.ld,    the  hQim  la   ^xe   fouiv.' avion  of 
aoeiety  end  civlliienticM;!*     tiepriv-e  worthy 
parents  of    <;hslr  xi«t,urai  right    so  'ih© 
ouatody  of   Mvelr  ohildreE,  e8^.ere    they  have 
m>t  /or felted     SiSt  right,  and  you  under- 
adne   ttie  hoi*." 

The  order  or  isxe  trial  court  entered  August  8,  lt5:>. 

In  eddltion  to  giving  custody  of  the   two  ainor  cAiiMren  to  the 
father,  the  petitioner,  v'llb^jer  Bogaett,   rrovided  th«t   fee  gran4* 
Mother,   'i'ela*  Hoy  la  mifS.  respondent  herein,  hm-vs   th«  ©hlldrea  on 
alternate  "weelC'^n.di  and  for  seven  eeeks  during  ^.h&  s'ltmmT  •vaca- 
tion, exsl^iaive  of   the   thren-ve^^k  '7te«5;lon   r;«rlod  o'r  tfc«   f«t-!iir» 


-     6     - 


«»8ft?' 


I  f$S.SC 


XS  (K 


ih':'i.^     :>ti 


»        'J       ^ 


Wa  b«li«\'c   that   Uils   trl«l  eoapt  isftex*  m«iti(^  «nii 

h«firin,^  all  of  tho  ev.U?en««  was  justiried  In  tp«na.f«rring  ©.» 
custody  of  -Sia    ^o  colldpiro  in  qt»stl©n   to  their-  f&timr, 
Wilbur  riofraett.     "'''ha  ord«r  or  tb»   trisl  aoxirt  is  Bt£irrmAm 


-     7     • 


,5«t-;*'?!"^'^j»    p-}    ,;!'■',.: :jri    Lal.-^ii    *.  •  aicj    iiif"  '      ..>;!  nsf; -.o"^    TiJiit  f13 


t>JrvJuJ>«^r<<!kr-^ 


^*\  -r-ns-|^ 


UNITED  STATES  OP  AMERICA 

state   of  Illinois      )  ---.■-...•-■     f    f     X     A        ^^^ 

AppollatG  Court  )      sa:  XX    X«rl*    ^-^  tM  tJ 

£ec;ond  District  ) 

At  a  tenTi  of  the  Appellate  Court,  begun  and  held  at 
Ottawa,  on  Tuesday,  the  first  day  of  May^  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fifty -six,  within 
and  for   the  Second  District   of  Illinois: 

Present   —  I-Ionorable   PRAJIIOiBI    R,   DOVE,    Presiding   Justice 
Honorable  DEWITT   S.    CROW,    Justice 
Honorable  BENEDICT   ^'c    EOVALDI,    Justice 

JUI.IUS    R.    PIGHAIiDSOH,    Clerk  Pro  Tempore 
EDWARD   R.   LAMP.ERT,    Sheriff 


BE   IT   REMEMBERED,    that   afterwards,    to-wi t: 
On      September   20,    195^  the   same  being  one   of   the   days 

of   the   term   of  Court   aforesaid,    the  Opinion   of   the  Cc;urt  i;;as 
filed  in  the  Clerk's  Office   of   said  Court,    in  the  words   and 
figures   following,   viz: 


h^Ar* 


kv 


'jrn^nttr   and   £  ifldcrw. 


LeliJ«#     Prec- 

«r  than,   g«n«: 

til*  ohlldi 

ay  w«« 

personal  aerylo*   on   oil   Ui*  dclardant*   aa 

*xo«pt  Ml  to  Frank  L«li.^a,   aa   admlri 

r  Aina  Lallja,  daoasa^d*     On  tbs  Abarlf 

>X  loving  t 

'T  have   duly  aftrve 
thereof  with  each    . 


^(»»aad* 


■  i  .,.xv  I>lijs.    as   adadnla*^ 
'  aaad*     Son*   «•        -  ^-    -- 
':ai»«d   a;;al''- 
ren  eer'"" 


'^Ity   was    ni 


rfidavlt.     ItM'aotlor 

net  tb*r>*  wr*  law   appar*^ 

o  aupp 
*re   error*    of    f sc 

*    tlBM   of  antry   thereof  would    hav©    ur«- 
reof»      Tha   Court,   on  Saptemb^r   9,    1955,    afte 
'ha  iBOtlon,   aat  ai^  Daoraa   of  Pei' 

,   196b,  «nd   th«  1>aoar«a   of  Sala   of  Juiya  50,   l^'^'),    and 
">   dafaodanta   to  plaad.      A  letar  notion  oi    th*^ 
«    ordir   cf  Septaobar   9,    1955  vaa   denied, 
takfin  froB  thoac 
It  la   tha   appall tnta*    thao77  that   tha  Cour 
65,  laokad  jurladlotleo  to  -vaeata  tha  daeraas 
and  Jona  20,  1966«  Bora   than,  thirty  daya  havl 
rjf  baoaua«  n*  fraud,   •  ,   or  adatakt 

a   appallaaa  aaj-   the   Court  had   Juriadlv 

no   aervloa   of  prooaaa   on  c 
'▼tr  th*.  p*raon  of  a  naoeaaary  party  dafendan* 
'r«Qk  Lallja,   an  AJmlniatrator  of  tba  latate  cf  Ann* 
iaqaaaad,   and  tho  Court  naoaaaarlly  haC 
a  Ita  ovioi  aott'OD  or  on  the  notion  of  any  paLrt" 
««   aalda    a^    any  tXme 

oaraon  <ff  una  of  th«  i.<  oaaaory  partioa;   and.  aaoond, 

5   auffieia 
e  doada  fron  tn**   plaj 
Va  think  that  Frank  as  idminiti 


-      5 


)i  •dal 


^w  and  4rma. 


".    ctse 
^rfonal 
idJBlnliLtrAt : 


adadxilt' 


rdnlitr-  -r  eatato   O' 


HxiaB     w.'i.!'  .n 


^    .  A         - 


iter  IS    uC'T.    e 


1   partltts  h»rf  ' 

-nr**,    th«    adflilr' 

..ere 01    may   fir 
213  111.  206;    s^^i^ 

•   poalt*. 

-uid  xMotaaarj 


4  ^   tae 


Althou^  that  dafandc-  «  other 

rport«d  maa-^r  on  itprll   19»   10:>5,   : 

•r  tefaulta  and  daosr^e  oT  it^ 
•irinaqqiintly  atriftktn  oo  aK«tinr. 

nugatoarTs     TJr 


c!of«nd*nt  P«1X«««   at 

*   be    ftfflrmtd  '*m«tlr«l7-  ••k 


juriadlatlc 


:  ii&^,    and  auoh  vera   v^^lv^^ 

:  ordl  oiir««,   0  Co'ir' 

i»  it*  1«»  nl   judgnsnt  or  d*or«a   at  • 

UxM  («•  un<J-  -a*  prior  to  th«  ClTli 

Ion  of   buirt.r  d«ji  frott  thii»  dttr 
tb«  lav  alno*  'll  fraotio*  L 

"'^%  a  judgzoe  Qoree  e 

ttM    term  at  vhlch  it   waa   ei' 

39  Ita  data   of  rtndl«lon  «h«r4 , 
•^r   th«   Jndi^Mn 

iTlSdlC' 

•   p«rs ' 
9«  olrovjM 

StOtHX^tf  ana  iiLLju: 

mta   say,    that  S«c 
'ga   UP..  r-^I^f   RE^f  STXJS^^  1»»,    par. 
oauaa   that  t 


^ktiM 


•.'!'•» 


Ind    1  z   is    ale 


•ft«r  b« 


It   w 


DJty  b«  6jcp 
t«r  the 

Tlie   laollor 
leaves   AoiiMthlns 

the   Ifc 


ar   for;fj  c*"   ODtlon  « •«   n»*(jd«c 


I 


i^f    li^.  anol  6 

plAlnt. 

\d  may   "vtat   titl«i,    t,^    3  to   a*    ■ 
.    th«'  pc:pv\la*»   are  -4",   wid  msy    ' 

5h%«ir  with  tit !•■•     Tii»  right*  of  all 
^fandmt  h«re   a^  inttrdap^nda^.t 
:ult   and  Inpraetlecbl 
*e   Its  duty   snd  Authority  unoar 
rties  without  haring   juriadlctlon,  over 
b«  prejudlolal  and  inaqultabla   to  leav 
as   againat  any  of   thii    parti* a, 
^LBWSKI  Tf    MARICH  at   al.    (1964)   8  I.; 
We  do  not  oocxaldar  it  naoassary,  uzvlsr 

thar  issuia  ralaad. 
rn«i   orders  i^speotlTaly  setting  aside   the 

55  and  the  Decree   of  Sale    of  June 
veoata  auoh  order  fT9  affirmed. 
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Conoura. 
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AbstrsQl. 
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Geners.1  No.    10966 


A  g- end  ft  ■'JQ.  Zi 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 


SECGND  DISTRICT 


Kay  Term,  A.  D.  195? 


Jl   i  J.«A«  rf 44 


1 

CECIL  0.  LIBBEE, 

Appellant-Petlti  oner , 

APPEAL  FROM  THE 

TB. 

CIRCUIT  COURT  OF 

HAROLD  DAVID  IlOiOFF,  County  Super- 
intendent of  Highway  of  'loodford 
County,  Illinois, 

WOODFORD  COUNTY, 
ILLINOIS. 

Appellee-Refipondent , 

DOVE,  P.  J. 

Appellant,  Cecil  0.  Libbee,  filed  v;ith  the  Commissioner 
of  Highways  of  his  township  a  petition  to  Ir.y  out  a.   road 
from  his  dwelling  nouse  to  a  'Ublic  high>/ay.   In  his  petition, 
he  alleged  he  was  the  owner  of  a  c* escribed  ten-acre  tract 
of  land  end  that  said  tract  was  improved  U'ith  a  dwelling 
house  situated  on  the  northwest  corner  of  tiie  premises  and 
that  it  v/as  isolcted  from  a  public  road  and  without  any 
means  of  ingress  or  egress.   The  prayer  of  his  petition 
was  that  a  road  for  public  and  private  use  of  the  width 
of  three  rods  or  less*  be  laid  out  from  the  above  tract 
to  the  nearest  public  road  and  that  such  road  be  laid 
out  over  the  lands  of  John  Huber  and  Walter  Maacka,  located 
in  the  South  Half  of  the  Section  i;here  petitioner's  land 


^Ni\;^- 


•fvA 


,  Qv;     x:^-iua; 


10-^ 


it  mj  oil 

I0   -r.:-- 


iJjwriiiiH  "y 


•,;(;? 


fv'w.t'-oo.f  ,n-: 


is  located.   The  petition  further  rr»yed  that  the  general 
route  of  the  road  be  from  the  public  road,  thence  across 
the  vrest  edge  of  the  Ifind  o>me(5  by  V/alter  Maacks  and 
adjoining,  but  not  upon,  the  Land  used  by  John  Huber  for 
IngreBs  and  earess  to  his  duelling  house  in  said  section, 
thence  north  £..nc:  eaet  following  along  the  east  edge  of, 
but  not  upon  or  acrosSj  the  John  Iluber  land,  and  thence 
across  the  land  of  titer  >jaacks  and  John  Hub^r  until 
the  route  touches  the  North  Half  of  i-ection  27,  and  thence 
east  to  the  land  owned  by  appellant. 

The  Commissioner  of  Highways  denied  the  petition 
and  fen  appeal  was  taien  by  appellant  to  the  County 
Superintendent  of  Kighvays,  Harold  Davici  Isnhoff,  ;vho  also 
denied  the  petition.  Appellant  then  filed  the  instant 
petition  in  the  Circuit  Court  of  -oodford  County  praying 
for  a  writ  of  mandamus,  directed  to  appellee,  as  County 
Superintendent  of  Highways,  cotmaandins'  him   to  lay  out 
the  road  for  which  he  petitioned.   The  cause  was  heard 
upon  a  stipulation  of  factp.  entered  into  between  appellant 
and  appellee.   At  the  conclusion  of  the  hearing,  the 
circuit  court  denied  the  petition  and  petitioner  appealed 
to  the  Supreme  Court.   Thrt  court,  v;ithout  opinion,  trans- 
ferred the  cause  to  this  court ^H»'-^*<rfejM^i^^  M^t/^rUnU,  C?'»<rfjt^>%9finj 

Includ  d  in  the  stipulation  of  facts  entered  into 
between  the  parties  is  a  plat  showing  the  property  m 
question  together  with  the  lands  adjoining  the  same.   The 
plat  deeignaten  appellant's  ten-acre  troct  r-ss  "Trsct  k* 
and  shows  that  the  land  of  ^fj-lter  Fiaacks  is  located  to 
the  south  and  vest  of  Tract  A.   It  Ib  designated  on  the 
plat  as  "Tract  B.*  The  John  huber  land,  >*;.hiGh  is  designated 
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on  the  plat  aa  •fract  C, "  is  located  vRst  of  appellant's 
tract.   There  is  a  private  lane  running  substantially  in 
a  northerly  and  southerly  direction  across  the  Huber  tract 
from  the  John  Huber  residence  to  the  public  county  road. 

The  stipulation  further  recites  th?.t  the  appellant, 
in  1951,  purchased  hie  ten-acre  tract  (Traot  A)  from  a  Mr. 
Burk  and  aade  an  agTee»ent  with  the  then  o>?ner  of  Tract  B 
to  obtain  a  right-of-way  across  Tract  B;  that  'O'?fore  the 
easement  across  Tract  B  could  be  granted,  the  owner  of 
this  tract  boIo  it  to  'f'alter  Maaoks;  that  TValter  Kaacks 
refufles  to  f^rant  an  easement  acroiia  his  land  to  aPx^ellant 
except  at  a  price  of  $2000.00;  that  Tract  0 /<^Kft«'*fetfe«KP(.*i«B«*r< 
and  the  private  lane  belong  to  John  Huber  anc".  he,  Huber, 
refuses  to  grs.nt  petitioner  &n  easement  at  any  price;  that 
this  private  lane  was  used  for  many  yeerB  as  a  meene  of  entry 
to  Tract  A,  but  it?  use  vjaf^  always  with  the  i^erElcsion  of 
the  owner  of  Tract  0  and  the  owner  of  Tract  G  maintained  a 
g-ste  at  the  entrance  of  the  lane;  that  appellant's  ten-acre 
tract,  being  the  land  for  which  he  seeks  a  means  of  Ingreee 
and  egress,  is  improved  with  a  dwelling  house  anS  Is  isolated 
from  a  public  road  and  is  without  means  of  ingrress  and  egrea®. 
The  stipulation  further  recited  that  the  appellant  filed  his 
petition  with  the  Commissioner  of  Highways  uncl>^r  the  authority 
of  Chapter  121,  Paragraph  105,  of  the  Illinois  Rovised  Statutes; 
that  a  hearing  was  held  on  this  petition  anc  the  prayer  thereof 
denied  and  that  he  thereupon  appealed  to  the  County  Superintendent 
of  Highways  as  authorized  by  statute  and  a  hearing  was  again 
held  on  his  petition  and  again  denied.   It  was  also  stipulated 
that  appellant  stands  read}'  to  pay  and  has  offered  to  pay 
the  entire  cost  of  the  road  and  that  he  has  cc spiled  vlth  all 
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the  statutory  requirements  relative  to  the  filing  of  a 
proper  petition. 

The  State's  Attorney,  on  behcilf  of  appellee,  filed 
an  answer  to  the  petition  for  mandajsus  in  which  he  neither 
admitted  nor  denied  the  material  allegations  thereof.   He 
did  ask.,  however ,  that  the  petition  for  the  writ  be  denied 
and  that  the  petition  he  dismissed.   In  this  court  he  has 
not  filed  eny  brief,  but  a  type^rittpn  statement  that  appellee 
"will  abide  by  whatever  decision  the  court  seep  fit  to  Eske, " 

Paragraph  105,  Chapter  121,  Illlnoii?  Revised  Statutes, 
1956,  under  which  appellant  states  he  is  proceeding,  provides 
as  follows:   "Poads  for  private  and  public  use  of  the  widths 
of  three  rods  or  less  Kay  be  laid  out  from  one  or  more  dwellings 
or  plantations  to  e.ny  public  road,  or  from  one  public  road 
to  another,  or  from  one  or  more  lots  of  land  to  a  public  road 
or  from  one  or  more  lot?  of  l*jnd  to  a  public  >fateirway,  on 
petition  to  the  commissioner  by  any  person  directly  interested. 
Upon  receiving  such  petition,  proceedings  shall  be  h=d  respecting 
the  laying  out  of  such  road  as  in  the  case  of  public  roads. 
In  case  the  commissioner  of  high^iays  or  upon  appeal,  the 
county  superintendent  of  highways  shall  enter  a  preliminary 
order  for  the  laying  out  of  such  road,  the  said  highway  officer 
or  officers  making  such  preliminary  order  shall,  if  possible, 
and  the  parties  are  competent  to  contract,  agree  upon  the 
total  amount  of  damages,  together  with  the  portion  thereof 
to  be  paid  by  the  town  or  district,  if  any,  ?.s  well  as  by 
each  of  the  land  owners  benefited  by  such  private  road.  ♦♦•• 

Counsel  for  appellant  states  that  the  only  question 
presented  for  determination  upon  this  appeal  is  whether  the 
provisions  of  this  statute  are  mandatory  or  discretionary. 
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Counsel  inelste  that  the  word  "may,*  as  \ise6   in  the  statute 
ehould  be  construecl  and  interpreted  to  mean  "shall,"  recog- 
nizing that  it  is  only  if  the  statute  i?!  so  construed  that 
appellant  can  maintain  this  action. 

In  Town  of  Kingston  ▼.  Anderson,  300  111.  577,  one 
Clare  B.  'iilson  filed  a  petition  to  establish  and  lay  out  a 
roadway  from  his  land  across  the  land  of  the  appellee,  Anderson, 
to  a  public  highway.   The  Gommissioner  of  High«'fiys  allowed 
the  petition  and  a  jury  in  r>  Justice  of  thp:   peace  court, 
assessed  the  damagea  of  Anderson  and.  &  judgment  vas  rendered 
in  his  favor  against  petitioner  for  the  amount  30  asseseed 
and  coste.   The  owner  of  the  land  appealed  from  the  judgment 
to  the  county  court  and  that  oourt,  being  of  the  Ojinion 
tha.t  the  proceeding  was  for  the  egtablishment  of  a  purely 
private  road  for  the  benefit  of  the  petitioneij  dismissed  the 
proceeding.   From  that  judgment,  the  petitioner  appealed  to 
the  api^ellate  court  and  the  appellate  court  transferred  the 
cause  to  the  Supreme  Court.   In  affirming  the  judgment  of  the 
county  court,  the  Supreme  Court,  after  referring  to  the 
applicable  statutory  provisions,  said  (p.  581):   "The  iRgialature 
has  no  authority  to  authorize  the  talcing  of  private  property 
for  private  use.   (Nesbltt  v.  Trumbo,  39  111.  110;  Crear  v. 
Crossly ,  40  id.  175.)  The  authority  to  take  private  property 
against  the  owner's  consent  must  be  for  a  public  use  and  the 
statute  canferring  power  to  take  'riv  te  property  for  a  public 
highvmy  must  be  strictly  construed.   The  exercise  of  thr  power 
must  be  kej  t  strictly  vlthin  the  statute.   (Funderburk  v. 
Spengler,  234  111.  574;  Hyslop  v.  Finch,  99  id.  171.)   The 
statute  above  ouoted  does  not  purport  to  authorize  private 
property  to  be  tsJt:en,  against  the  owner'?  consent,  for  a  purely 
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private  road  for  private  benefit.   It  authorizes  taking  of 
priYRte  property  for  'roads  for  private  and  public  use'  in 
the  same  manner  public  roads  are  laid  out  and  established. 
Such  a  road  must  be  of  some  use  and  benefit  to  the  public 
and  not  for  the  sole  benefit  of  the  individual,  otherwise 
the  constitutional  requirement  that  private  property  can 
only  be  taken  for  rjublic  use  would  be  a  nullity.  *  ""  ** 
(p.  582)   "The  statute  as  it  appears  in  the  revision  of  1913 
and  as  it  existed  long  prior  to  that  timej  contempls>tsd  a 
road  for  public  and  private  use  should  be  at  least  in  part 
for  the  public  use  and  benefit  and  that  the  public  would 
bear  part  of  the  costs  of  laying  it  out  and  maintaining  it. 
In  this  case  there  was  no  apportionisent  of  the  damages  between 
the  petitioner  anc  the  township.   The  entire  amount  of 
damages  ks^KKKKxkJstxx^KJEJcJEJcxicEXxxKKxtkirxtincKxXJciuacxXJiK  for 
the  land  taken  was  assessed  against  the  petitioner  and,  as 
no  order  was  made  apportioning  any  ajnount  to  be  paid  by  the 
public,  it  follows  he  would  have  to  pay  the  entire  amount  and, 
under  the  proviso  of  1919,  would  be  required  to  pay  the  cost 
of  constructing  and  maintaining  the  road.   Thi?;  seems  to  us 
equivalent  to  finding  that  no  benefit  would  result  to  the 
public  from  laying  out  the  road  and  the  effect  of  the  1919 
amendments  would  be  to  authorize  la.ying  out  a  road  for  the 
purely  private  use  and  benefit  of  the  person  asking  for  it, 
if  he  would  pay  all  damages  and  construct  and  maintain  it. 
This  it  was  held  in  Nesbitt  v.  Trumbo,  supra,  and  Grear  v. 
Crossly,  supra,  the  legislature  could  not  authorize.* 

It  is  true  that  wich  emphasis  was  placed  in  that 
case  on  the  fact  that  the  petition  to  la^  out  the  road  and 
the  certificate  of  the  commissioner  establishing  it  referred 
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to  it  as  a  "private  road,*  but  the  actual  facte  in  that  case 
are  not  inaterially  different  frois  those  in  the  instsjit  case. 
Here,  the  appellant  geeks  to  have  a  roadway  established  to 
enable  him  to  have  access  to  a  public  highway  and  to  Isy 
out  eaid  road  over  the  land  of  an  adjoining  land  owner.   In 
his  petition,  he  designates  it  as  a  road  for  private  and 
public  use,  but  the  fact  resigins  that  the  road  is  to  accom- 
modate hlra  and  those  having  business  with  him,  and  him  alone. 
¥e  fail  to  see  how  the  general  public  will  ever  make  any 
use  of  thp  proposed  road  or  receive  any  benefit  from  it. 

^jIQBbUm  it  was  not  soup-ht  to  assess  any  daaages  against  the 

A    /\ 
township  for  the  public  benefit  to  be  derived  froE  the  use 

of  the  road,  but,  instead,  appellant  offered  to  pay  all  of 

the  dansagea  for  laying  out  the  road  hiaaself .   In  Tov;n  of 

Kingston  v.  Anderson,  supra,  the  court  emphasized  the  fact 

that  the  failure  to  assess  benefits  against  the  township 

indicated  iftfe»»'iaHt9^<twn»arBih  ver>  g t r ongly  . tifexriiraw  AbAm   was  ^  ■C^^'t*^ 

a  private  road  and  not  one  for  private  and  public  use. 

Appellant  stresses  the  fact  that  his  premises  are 

isolated  and  th? t  it  is  a  well-established  principle  of  law 

that  he  is  entitled  to  a  means  of  ingress  and  egress  to  his 

property.   In  other  words,  that  he  is  entitled  to  a  way  of 

necessity.   In  Tiffany,  Beal  Property  (Third  "Edition)  Vol, 

3,  Sec.  793,  at  Page  289,  the  author  lays  down  the  rule 

governing  the  situation  when  a  land  owner  is  entitled  to  a 

way  of  necessity.   He  says:   "A  way  of  necessity  does  not, 

as  is  aometimee  supposed,  exist  merely  by  reason  of  the  fact 

that  otherwise  one  has  no  aocecs  to  his  land.   As  above 

stated,  it  arises  in  connection  with  a  conveyance  of  land  by 

one  who  retains  adjoining  land  and,  consequently,  it  is  necessary, 
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in  order  to  eeitablish  such  a  way,  to  show  that  at  some  time 
In  the  past  the  land  for  the  benefit  of  which  the  wa^  is 
elainie-v?  and  that  in  which  it  is  claimed,  belonged  to  the  same 
person.   It  cannot  be  claiaed  or   acquired  over  the  land  of 
a  stranger  to  the  claiaant's  title.   FroTided,  howsver,  thie 
unity  of  ownership  is  shown  to  have  existed,  its  remoteness 
either  in  point  of  time  or  "by   reason  of  intervening;  conveyancee 
appears  to  be  iJE'^aaterial.  *  The  case  of  Banks  v.  ■  enool 
Eirectors  of  Dist.  No.  1  of  McLean  County,  194  111.  247, 
supports  thf;  foregoing  principle  announced  by  this  authority. 

So  far  as  this  record  shows,  the  land  'rfhich  appellant 
seeks  to  take  for  the  roadway  which  he  desires  to  establish, 
ie  the  land  of  a  stranger  to  his  title,  and,  unc^er  the  law, 
he  has  no  way  of  necessity  over  such  Ismd. 

Appellant  cites  a  nuaber  of  casea  in  which  the 
court  has  construed  the  word  "aai-**  to  mean  ^fihall.''  There  is 
no  doubt  that  the  word  "may"  hae  sometimes  been  construed  to 
mean  "shall."  >'e  have  read  the  cases  cited  by  appellant,  but 
they  throw  no  lipht  upon  the  question  presented  for  determination 
by  this  record. 

The  Judgment  of  the  trial  court  was  correct  and 
will  be  affirmed o 

JTvdgBent  affirmed. 
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The  factual   situation  cif?olo«eG  by   the  evidence 
la  this   case  is   set  forth  in  our  origirifil   opinion   (Aaenda, 
Adsinistretrix,    etc.    ▼.    Suits,    8  113.    App.    26,    395)   and 
In  thft  opinion  of  the  Supreme  Court   (Asenfla,    AdmlnistrRtrix 
etc,   V.    r^uits,  S    111.    >5fi.598)   and   nesd  not  op  repeated. 

After  reriewing  the  recor^i  th*?   ^■upresie  Court, 
speaking  thrcufrh  the  late  Kr.   Juptice  Max -ell,    said: 
"Under  such  olreuii!et<':noee  as  indicated  by   the   evidence  in 
thiB   osee  it  ip   quite   under 8 1 amiable  that  fi.  Jury  and  trial 
court,    who  had  the  opportunity    of  seeing  and  observingr  the 
vltnoitees,   could  reaeonably   conclude  thrt   the  d-^fendant  was 
guiltj?   of  V'llful  aiid  wanton  sisocnduct.      That  reaeonable 
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persons  sight  cliff er  »s  to  this  ccnoltt«5ion  or  that  b.   court 
of  reTiew  in  .sreighing  the  evidence  isijrht  differ  ie  of  no 
conseQuence, " 

In  Addition  to  infilsting  that  the  trial  court  should 
have  directed  a  verdict  for  the  defendant  or  r^nifre6   Judgment 
for  th*»  defendsnt  notwithstanding-  th«  verdict,  the  other 
error P  relied  ur?on  by  appellant  for  a  reversal  of  the  Judgment 
of  the  trial  court  ano  vhich  the  Supreme  Ocurt  directed  this 
court  to  consider  are  two.  First,  it  is  insiated  that  the 
verdict  is  maiiifpstly  a^ainet  the  neitf-ht  of  th«  evidence  and, 
aeoond,  that  the  trial  court  refused  «a  proper  instruction 
tendered  by  the  defendant. 

The  evidence  found  in  thlB  record  h^s  been  cloaely 
exaained  b>  the  Supreae  Court  ano  that  court  concluded  that 
our  former  appr&iii&l  of  the  evidence  vrs  incorrect  f?.nd  that 
the  finding  of  the  Jury  wen  a  reaaonabie  one.   The  controlling 
ifeue  in  the  case  Vfte  whether  '>.  Jury  sight  rea8ona.bly  conclude 
that  the  conduct  of  the  defentl».nt,  as  aieclosec  bj  the  evi- 
dence, constituted  wilful  and  w&nton  aisccnduct.  The  Jury 
found  it  Cid   and  the  findins?  of  th?;  Jury  was  approved  by 
the  trial  court  and  this  court  cp.  not  now  s^y  that  puch 
finding  la  spfiinat  the  weight  of  the  evidence. 

It  ie  finally  insisted  that  the  trial  court  erred 
In  refuBinj?:  to  giv^  thf  follovlmr  instruction:   *The  court 
instruotp  the  Jury  that  in  a  d'^ath  action  the  plaintiff  must 
charge,  and  the  proof  must  <»atabliah,  th>'t  th«  vronpful  act 
of  the  defendant  caused  the  death  complainod  of  and  not 
Berel>  th-nt  it  contributed  thfroto  ^nd  if  you  find  fros  the 
evidence  that  the  defendant  w&s  e-ullty  of  wilful  and  wanton 
aiBConduct,  but  th.f^t  said  misconduct  merely  contributed  to 
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the  ds^ath  eoflsplained  of  Rn<rl   that  th*  proxlfflate  cause  of  tfeM 
death  was   the  act  or  sots   of  a   t:iircl  party,   then  jcxi  must 
find  for  the  cefendant,  Glenn   Sulta. " 

This  inetruction  directs  a  verdict   and  It   ir*  well 
settled   that  such  an   inntruetion   laust  contain   all   the   facts 
vhich  authorize   the  verolct  it  directs.      (Hansen  v.   trust 
Co.    of   Chicago,    180  111.    194,    197).      ThiP    Inetructlon   omita 
the  Iftgal   aspect  of  a.  ooneurring  cavise.      Where  an  injury  is 
the  result   of  the   concurrent  misconduct   of  two  persons  p-nd 
the  accident  vould  not  h?iVe  hs-ppened  without   thf>  aisconduct 
of  both,    the  misconduct  of  ©j^ieh   is   the  proxi.i8fi.te  cause  of 
the  injury   ?int1   each  ia  liable.      (aieason  v.    Cunningham,    316 
111.   App.    286,   8?51 ) .      In  th*^  instant  case  the  eridence  tends 
to  indicate  thst  the  desth   of  plaintiff's   intestate  ^rajs  the 
result   of  tho  concurrent   action   of  the  defendant  and   the 
driver  of  this  Twin   City  Froduoe   truck.      It  wf a,  therefore,  not 
reversible   error  to  refuse  this  instruction.      Fiarthermore, 
a.f.  the   opinion  of  th©  Supreae  Court  points  out,   dcsfendant •  a 
motion   for  s  new   trial  clid  not    sj  ecifically   set  out  or 
P&rtloul&rize  any   of  the  refused  inatruetiona  as  required  by 
the  FrfiCticf   ^et. 

The  Judgment  of  the  Circuit  Court  of  'shite side 
County  vill   be  sffirsaed. 


Judp-raent  affirsed. 


f 
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Thia  la  «}  app««l  by  th«   .lefendfcnta  Edwin  i'\  Hogatroa 
«id  Kaz*garat  L.  Hoc^atrom,  hia  wife,  frora  a  Jud^aant  in  favor  of 
iha  pleir.tiff,   J,  iJ^dwln  Waghorrui,   J?#,  for  |650»00  tn  <s  suit  for 
a  raal  eatste  brolOBr'a   ooaesiasl(m  «^rloh  the   plal^itlff  ccmtor^Ss 
baeana  do*  hla  a«  a  result  of  the   a&le  of  t^ie  dafendsnta*  hos^se 
In  Slandoleln  to  a  llr,   and   Ja*a#  F#   M»  Sawyer,  la  November,   1952# 
The   eaaa  waa  tried  without   a  J^n*7« 

Tlie  plalit'ff,  a  lieanaad  real  est&te  broi»»r,  alleged. 
In  svebatatieny  In  hia   oooplalnt,  aa  aaaanded,   that  w\  July  10,  1958 
the  defendenta  llatad  thaSr  ho*^«  for  aala  with  hisi  and  agreed  to 
pay  tlw  usual  five  per  oent  ooa^sslon;   that  he  pz^oitred  tbe 
Sawyers  aa  proapaetive  purohssera,  ahowad  tliem  the  hor.:^,  and  »«go*> 
tlated  with  them  an  oiany  ooafisiorts  up  to  and  ineludiug   the  period 
within  ten  daya  prior  to  tba   aetual  aale   to  the  Sawyerai   csid   that 
in  Kowenaiber,  19S2  the  defendants  sold  the  ho-^aa  to  the  Sawyers,  but 
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had  felled  artd  P9ti3»9A  to  pay  feh»  pXalntiff   tilMI  illmiT8alo&  whloJi 
becAtat  d\itt«     Ta«  d»fend«uts*   «n0ver»  in  sv^s times,  admlta   tJ» 
listinj,^  of  ^«  hoiao  with  t}M»  pleinfeiff,  h.la   ahowiirig  of  the  1k»« 
to  th«  Sewyers,  tiia   e^itr««t  to  a«ll  to  tha  Sttn^aFR,  «Tjd  tbo 
(S«r«ndftnt8*  r«fu»«l  te  psy  6   cOMsdsalon  to  th#  plaintiff »     Tfeae 
answar  danias  the   plaintiff *a  sllegadi  negotiations  vith  tha 
Sawyai^a,  and  Ilia  alXaged  procvii»©?f»iit  of  tbam  as  prospective  p\xr^ 
ohSiB9mt  deniea  hla  ri^ht   to  a  oomnlaalims   end  ellages  that  one 
7ho«M  moxm^gpthj,  e  real  eatato  stslaanian  eaplojed  1^  BalM  k 
Wartiar,  inc.,   anotl^ar  broteer,  wma  tljft  ppoourlrig  oauae   of  tliae  »al©, 
and  that  Roxworthy  and  hla  ei^slo^rar  twr^  paid   the   GOfflml8ai<»ns  for 
■aklng  the  aalt« 

The   defendsnta'   theory,   contrary  to  that  of  the  plaln«» 
tiff y  la   ttiat  the  plaintiff  vaa  not  the  proeurittg  eauea  of  the 
aele* 

The   aRtorial  facta  are  not  gi^atly  in  diap-ato.     They 
are*  in  auhatanee*  »9  follovai     In  June   of  1952,  the  defondenta 
realded  in  liondelein,  unbare   they  ovned  the  real  eatata   conoeraed, 
beli^  their  hcnae  and  a  vaeant  lot  adjoining*     Ur*  Hogatrom  was  oon* 
te^platlng  a  poaalble   change  of  employi^nt  to  LoulavllXe*     The 
plc^lntiff  learned  of  %h»  poaalble   ohange  of  e^^loysantu  in  June 
or  early  July,  oontaeted  Mr*  Hogstroa,  mad  dlaouaaed  t'ne  listing; 
of  t\m  peal  eatate  for  aale  on  en  exelualTe  llstlrvg  baais*     I6»» 
H««atren  deellned  to  give  an  exclusive  Hating  but  was  stgPtmmhjM 
to  a  ncm«exelaaive  arrange caant*     The  plaintiff  th9n  atated  he  had 
a  party  who  might  be  tntereated,  and  obtained  peradasion  to  bring 
him  to  inapeot  the  preadaea*     fib**  Ho^atrom  ai;rsed  to  pay  r  fire 
per  eent  ooiasiiaslon  in  the  event  of  aale*     Price  was  diaouased  and 
Mr*  HogetroEi  aantioned  about  |13,0(X)*00,   to  the  plaintiff*     Mr* 
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H©g«tro?a  W8Pn«d  th»  plisintiff  aot  bo  promise  as^thlng  to  « 
prospect  boteauee  his  plunii  vere  not  doflult*,  tluet  be  wm  m&t 
turn  m  voulA  sell* 

?J*8  Samy97m,  the  plaintiff's  initial  ppoepeot^  fQ^ranv 
ly  resided  in  LoBi3»rd»     Berlj  In  June*  lawyer  had  tftlcen  over  a 
drv^  store  in  Sfis^eleln  and  he   anc!   the  pletlrttlff  hm&  discuaat^ 
housing  acco2aaodations»     Tim  plaijitiff  testified  Sairf«j»  told  Mat 
ha  was  interested  in  buyirig  a  h«»,     Stmfmr  testified  that  he  r«t 
tba  pleiutiff  in  the  drtag  atcssre   about  tlMi  ajlddlo  of  ^xme  asid, 
When  aalBSd  by  the  plaintiff  if  ha  tmve  inter*? sted  in  purchesing 
a  hoaia»  stated  he  vlabad  to  rent  because  ]»  «aa  rinanQi«lly  tied 
up,  tliat  the  panjoeeda  of  the   sale  of  his  hoasi  in  Xosj^srd,  yiflmn 
sold,  vould  be  needed   to  finance   the  purehase  and  opsr«tior)  of 
the  drug  8t(»>e  in  Mundelein.     The  plaintiff  admitted  Sawyer  did 
indieate  at  a  later  data  a  greater  lntea*eat  in  r*entlng  than  ^ujr* 
ing* 

The  saaaa  d«y  of  the  plaintiff's  initial  o<»iv«r»a tiffin 
with  the  defendsnts,  which  eulauirjated  in  his  seeurlnjj  the  non- 
exeluaive  listing  for  aalo  of  tl»  defendenta*   realty,  the  plain* 
tiff  brought  ar#  Sawyer  to  tlai  defendants*   hoiae,  whereupoji  tha 
defendents  aet  Mr,  Ssaiyer  for  the  first  tin».     Sale  was  aot  die* 
Qusaed  with  ike*  Sawyer  at  that  tlvm»     tlie:*e  was  no  disous«l<^ 
tnaa  between  Sawyer  and   the  defend Knts   oonoerning  prltm* 

After  that  visit,  the  plaintiff  was  told  by  Mr.  Bmtysr 
that   the   type  of  hoiise   and  looation  of  the  deferidimta*   plaoe  werw 
fine,  but   that  the  q\^8tion  wea  still  wise  the  r  to  rent  or  buy«     '^^he 
plaintiff  told   li$r*  Sawyer  t>ie   prloe  of  the  defendants^   pleoe  waa 
ftbeot  |SK>, 000*00  with  the  extra  lot,  as^  that  it  eouB   be  pur* 
ohasckL  with  or  without  the  adjoining  vaoant  Xot«     Sawyer  thoiaght 
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It  was  too  high*     Tbt  plaintiff  told  Btmy^r  the  rngtHmr  pro-» 
Mduro  would  b»  to  tettdior  ao«i»  ««irtieat  m&smj  and  »  propoaod  agr«««» 
nsat  to  poarohsaoy  end  h«   oould  than  negotiate  with  t\w  do« 
farxSants.     ^^»  plaintiff  than  p«t«a*iie«  to  tba  dafajidants*  hosaa, 
told   tbaos  that  '^mmymr  vaa  lnt«3?eatod«  but  that  nothing  had  baan 
t«lla»d  orar*  and   that  Saffyor  had  a  hoeaa  in  howbmvA  which  fipat 
would  ha^a  to  ba  «old» 

Shortly  tharaaftar  Hfe*,   and  Ups.  Bmrnjar  togothop  in- 
apaetad  tho  dafandents'  hOsaa*     The   taatlBuany  oonTIlota  as  to  who 
vaa  paraaant  and  what  mia  said  dtiH.ng  that  Inapeotlon.     I'ha  pliriLn* 
tiff  oould  not  roKOxibar  m\y  objeetimis  on  ttsa  part  of  Mra*  Smrjvr 
to  the  horm  othar  thasi  to  tha  kitishen*  but  aha  was  parttirbad  about 
that*     Howavarf  according  to  th©   taatlnoay  of  Mr*  Sawyer,  hia  wifa 
atatad  poaitively  afterwarda  that  a^ta  did  aot  oara  for  tha  ho'oaa* 
roiclns  aovaral  objaetiona,  Bnd  ha  aald  that  oo  aaraBroua  oecasiona 
tharaaftar  ha  inforn«d  tho  plaintiff  thay  wars  not  Intarestad  in 
tha  dafer^nnta*  hooia  and  tlse  deal  waa  off*     flss  plait^tiff  daniod 
Sawyar'a   taatlHiony  In  tho   latter  reapBot  and  aaid  the  S&Wfttvm 
never  told  him  tisay  had  no  further  intaraat  In  pureJiftaing  tha 
I     froperty* 

ThB  racord  la  tsllant  «ks  «i^  actual  tmgotlfitiona  op 
ftttanptad  nagotlatixms  by   the   plaint ix"f  theroaftar  with  altiisei? 
tha  Saw5« ra  e?  tba  dafandents  on  prioa,  othar  tars^,  fijiandng, 
and  the  lll»*     inaore  ia  no  li«JlicctlOQ  that  tha  plaintiff  ovar 
sought  to  dateralna  what,  if  ^xny,  rsduetlosa  in  aafelng  prioa  the  do- 
fandsjita  would  asalaa,  or  whet  Sawyer,  if  willing  to  purohaae  at  r11» 
■dght  offer,  or  how,  if  at  all,  eaty  neceasery  finanelcg   could 
poa.sibly  ba  i^rangc^*     Although  ha  aaya  ba  had  Qua»ro>i£  discuaslmui 
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with  the  SMijrers  ©onoeming  pis*eh«jiA  of  the  ppop^rty,  and  n»jB 
he  vaw  «ie  op  the  otl!«r  of  the  ^feT5dstit«,  laostly  Sfe»a,  Hogatrom, 
84»verel  tlswa  each  wonth  during  the  period  ©f  July  to  Mo7eiab<ir« 
the  plelntiff'e  su%>«ectu*nt  effegpta  ««nalst»d  pr.lnelpitllj'  tn  In* 
<iuiplng  of  Saaiyer  en  «  nizag^r  ©f  oeoaaions  whftther  ep  not  hl« 
L9Bberd  bot»  had  b««n  aold*     SKuyar  told  him  emom  In  July  that 
ti^  LOiribejM  a«l»  h«vi  fallen  thpough*     l&»8«  Gftwydr  wna  (ai»s«tisfi»(ft 
with  th«  «!«fon(5snt«»   kitohan.     Bfe  told  Mr»»   Ho^atrosa  <»i  aaveral 
oooaslcms  that  th«  Sawyer  situation  tm.A  not  awt^risliaed,  that 
thay  httd  to  ««»11  thoir  hwaa  In  Loasbar^  before  th«y  ©tmld  mMlm  ajj 
offftp  en  tha  d«f«K<3Rnt»'   plfioa.     Th»  plaintiff  oorstlniied  hia  re- 
quaata  for  an  axcluaiva  Hating.     Aooorcilng  to  tim  plelr,tiff  the 
last  tia»  ha  d.iaouaaed  the  Ewtter  with  lfer*s«   Hpgatpoes  was  batween 
Octbbor  16  -  l^:>th«  whan  he   told  her  Sawyer  had  not  yet  sold  hie 
Loaibard  bona  «nd  ho  (the  plaintiff)  waa  not  interested  In   taking 
tlse  defendants'  harm  omleao  lr»  iiart  an  exclualve  Hating.     TYm 
plaintiff  testified  that  at  that  tln»  Sawyer  >i«d  not-.  3!«de  sn 
offer  on  tb«  defendantB*  hoiae,  h»a.  aald  lit©  was  intor^atedii  but 
wanted  to  see  if  the  prioe  oould  not  b®   reduced •     s&»,  Hogatpflsa 
saw  the   plaintiff  only  twio©  before   the   em^aiOBSRnatlon  of  th«  8»ie, 
the  firat  tirae  bsing   the  Initlel  vlait  In  lat®  Jun©  or  early  July, 
and  the  seoond  beln^  a  ehanee  st»eting  in  Sawyer's  drtig  a  tore* 
aosaetlK©  thereafter  In  ti»   latter  part  of  Ootob«r  or  first  of 
Sovej3iber»  at  whiah  later  tlsae  the  coTiVerafttloii  waa  Eiestly  of  a 
aoeial  -ncturw.     Wi^m  Hogatrom  eeye  the  plaintiff  visited  the  houm 
aeroral  titaea,   asked  for  an  excluaiwe  Hating,  whioh  she  told  him 
only  her  huabend  coald  giirei   that  the  plaintiff  did  not  €fn  thosB 
▼isita  diaeuae  the  p«iaibllity  of  the  Sewyera  prirohasir,^  the  ho^s* 
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Approxi!»Bt«il3r  foisr  awfrtths,  (July  through  asost  of 
Octob«p,  p«iBs«d  *ifeh  no  indieefelon  from.  «ithei*  S«vj«r  or  the 
plaintiff  that  eny  offer  to  pup<jhaa«  ufould  b«  forthcoalng  fr««a 
S«wy»r«     Srujar  t«8tifi«d   th«t  tb©  plaintiff  eafa®  to  Ms  stop* 
att  frequent  intarvala  «rtd  eslced  if  h«  w«»  Interne t»fi  In  thiQ 
ppoparty,   or  h»4  reconsidered  his  r«fu««l  to  parc*aaa«,  and    that 
hi*   anawsr  was  always  no«     S«wy«r  »«ld   that  t!w»  jplaintlff  «'r«ntu« 
ally  ba©»j3t«  overhearing  awJ  that  he  did  not  oar®   to  talk  with  tlm 
plaintiff*     tPo  tha  bast  of  Ssiry«r*s  re  colls  otiori  the  plaintiff  »a 
last  Tiait  »ith  hla  waa  naar  I*iihor  I>«y,  in  S«pte.Tibar*     Dva*i.ng 
thia  period  ho  was   trjrlng  to  rant  living  q«ert«P8  In  JlandelslRi 
ha  sBada  no  effort  to  buy,  and  b»  had  iso  intention  of  purchasing 
tha  dafandcnta*  hoise   fron  tlie  day  3&*««   Sawyar  an<?l  \m  )iad  inspect- 
«(5   it  in  early  July,  until  ba  aada  up  hia  mind  to  do  so  in  a  con* 
varoatitm  with  i«r,  Koxworthy,   of  Beird  and  WartM»r,  I'^io.     This 
waa  about  tha  tlssa    the  oontraet  to  aall  waa  9lgrm&  in  Kov«ii>ap* 
Ura*  Hi^atroa  had  talked  with  Sawyer  at  hia  drug  stor©  as  t© 
i^«t)i«r  ha  waa  lnt€i?«atad  in  the  houaa   snd  ha  aaid  no,  that  li» 
only  wamtad  to  rant*     Sh©  aaid   tiiat  up  to  prsctia«lly  th&  d&j  of 
the  ultlaata  aale  a^.ia  waa  not  oonvinoed  m  waa  intor««tad  In  buy- 

During  thia  tntanral,  t!»  dafendents  Jmd  purchaaad  a 
h0J?»  In  Louiavilla*     Itp*  Hogatroa  had  been  away  frora  hia  fasd.ly 
in  Mrnideloirs  slaca  ^Mguat  ISth  &rvS   wwntod  tlass  in  l«ids|flll®  b©« 
fora  th#  holidays*     Ko  aelc  of  ths  defendenta'   Mund®lein  hoa®  was 
In  prospect,  elthough  it  had  boen  listed,  non-excluslvely,  with  a 
nuinber  of  br«k»r«  in  addition  to  tha  ^elntlff*     ^.  Hof^strossra- 
tiamed  to  l^jndelsin  for  a  wt«k-©i^  in  tha  latter  part  of  Octohor, 
and,  Mpon  raaoBoaaiwJatlon  of  «  b©nk,  ho  gave  Baipd  end  larr>drt  Ine*, 
anothar  raal  aatata  broVotr,  which  had  xiot  befora  had  e  lietln.^* 
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««d  of  whioh  Thoaaa  P.OMforfchy  was  &n  eaq^loya*,  an  ©xelusiv*  fkl^noy 
•greasjsnfc,     Mr»««  (iogitrMa  «ays  th«t  Iwaediately  after  th,«t  t»««fci- 
er»d  flslt  she  o«li«di  tJio  pislntiff  &ml  all  the   other  non««xcluslV9<- 
ly  lir',ted  ljr©k»P8  and  withfiz^w  t\m   Ustliiga*     Tl^se  pl«infctff  a«« 
niad  reoQl^ng  that  phor*   csU  and   said   the  dafandauta  never  t©lii 
his  to  rsa»)V9  thalr  ple«»  frosi  his  Xiati?)g« 

About  a  vask  letar  Mrs*  Hogstrc»£  smt  f^&ayar  again  ffi 
his  drti^  atora,  ifh©i»©  he  again  aaJ®d  if  thay  had  ebnnged  tliair 
kSloA*  Bhont  ranting,  since  ix&   gou1<2  not  huyj^  i^nd  sh.9  said  that  was 
up  to  Mr*  Hogstz*o»»   ar«d   8lso  Baird  and  ^'emer^  Inc«  would  have   to 
agraa  heee^use  thay  now  had  sn  axoXusive  liatlrig  for  sala*     Sbss 
told   Mr*  I'oxwerthy,   of  Belrd  and  ?^amsr,  Inc»#  of  that  ofKiYaraa* 
tion  and   that  Saa^r  «ae  in  teres  tail  in  renting* 

iir*  H^osworthy  tlian  went  to  visit  Mr«  f^wivyer  taid  tried 
to  interest  his  in  th«  h<»as*     Sawyer  indieeted  he  was  interaated 
only^  in  renting  the  defendants*  hotw   through  the  winter  esonthsf 
triat  hia   finanoiel  reaoiirces  ware  definitely  li£«itad{   thet  ):^  fi«d 
his  boss  in  Lotabax^  to  s^Xl^  and,  if  s^eeassful  in  disposing  of  it^ 
would  have  (Krtlj'^  #S,OCX)#00  at  the  twjst  to  epply  on  tbe  purohas©  of 
a  Siandelai.n  hsfsmi  that  he  had  just  rooently  purehased  the  drug 
store J   the  holidays  were  at  hand,  sad  he  had  a  lot  of  stook  to 
pay  for»     Roacwortl^  t'nen  told  Sawyer  ha  hJ^  perau»d«d  the  defendant* 
to  reduoe   the   listing  isrioe   to  |18,750.CH),  without  the  adjoining 
lot,  and   thQt  elthoi^h  a  mortgage  in  exoeaa  of  50/i  of   the  selllztg 
l^ioe  was  practieally  imohtainahle,  he  and  sn  srp«nge?»nt  with  a 
Chiesgo  savings  find  loan  aaaoelatiim  oall^d  «  •*  pledge -loan*',  w?iloh 
was  actually  a  second  atortgage,  in  effeet,  requiring  the  seller *a 
cooperufcion,  and  that  if  he  could  work  out  auah  a  plan,  a 
.|3, 000*00  down-paysaent  night  be  suffiaieat  to  pendt  parehaae  of 
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fche  iS»f«nd«nt:a*  hoiw*     S«wj«p  twplieia  thct  «o  f«r  bs  the  down 
peyraenS  wb«  ooncomiod  ^i«  w©ul<3  b»  Infearestod,  but  h«  woul^  novwp 
P«F  |18,tS0<,00  f«B»  tb»  property,  aniS  thstt  h«  would  not  pay  ©Yar 
|17;,000«00  for  Rsny  projwis'tjr  ro  Tuetter  how  good  it  wa««     ^t«r 
fusrthar  diBsvjssiona,  «©ap«t«tlona^  «nd  ejcplPnfiitioTiS  of  felie 
"j^iodgo^lcan*   riti«riOlns  pleii,  S«iy«r  tol<1  l^ojctstsarthy  tbat  if  tb» 
d»f»ud«..i-t;s  would  conaid»r  «  «©le  ajxcja  thot  p3,.en»  ho  wetilci  «?©»• 
sid«F  tsttlsing  «  #17,0*00,00  orfer. 

Boisworthy  then  diaoua«9d   tlm   pltsn  irlth  t»i«  d®f»nd«i3i|it  ' 
who  i»«qti««it«d  fch«t  h«  ^*«t  »  definite  of  for  fr©-a  Basvyftr*     f,ox- 
w^ortlty  tol^  Sawyer  of   th^s  dofarsdftBta*  r««etion  «ttd  Sawjrer  thmn 
dl«cua»©<S    tb*  matter  wltli  his  wif©*     Sawyer,  ot  that   blssa,  h«id  a 
•«1«  patidlng  <m  hi»  Iknabard  hoim  whleJi  ispposr^d  certsii>  to  eul-» 
adaafce,  but  ba  was  short  of  r««dy  e«»h  at  tho  aosaar.t  for  aven  an 
a«.TB«afc  i«on«y  pnysimnt  of  isny  &pjsP9ol®bi«  a«our.t«     lU  ocKstact«4 
fiojcworthy  »ruS  t>»7  diacuBsod  an  offer  of  IITkOOO.OOj  for-  tha  hoiaia 
wltltiout  th«'  ^d^alnlng  lot,  which  Wfts  finally  jsad*  in  wyl*:ing 
«ft3*lj  tn  ^o-vombap,  slpited  "by  tba  Sawyajra*     This  wisss  on  tb«  baai* 
of  a  .fSOO^OO  down-|>eyrf8ant,  |B,800,00  on  closlRg^  and  the  bal^riua 
\tj  t>i«  *pladg©^»loan*  plan* 

Hoxwoptby  took  tte  off<^?»  t©  tStia  d«fa-jn«laat«g  wAiO'  flaally 
ftooapted   it,  provided  B.03EW<xrtbt?-  eouM    a.rr'ier.g©   t;h«   flrmnoing,, 
Hojcwortliy  had  tii«  jsroperty  ^i^raiaad  fey  &  Chlo-figo  aaviriga  asad 
loan  aaaool^^tlon  r« pra sou tativa,  and  tlm   sale  wait  ec^pletod  whorfc- 
ly  bafom  IToankaglvlngj,  at  #17, 000 •00,  with  th©  dofsndanta  da*^ 
pofflittng  aossa  raoney  wltli  tho  lEpr-tgaga  leader  to  work  out  tbe 
"pligdga-loetj*  flnarsolng*     'I^j«  defarsdKats  paid   s  brotor*s   sostmiaislon 
to  Baird  and  ^^tivrmTf,  Ine«  and  Bjov«d   &o  LouiSTilla  ahortlj  ^fcaw 
I'hanlca.^.vlng. 
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la  en  ©etlon  by  a  twfil  eatet©  broker  for  p   coflffldislon 
h©  must  nox'^aftlly  pjro-wi.  Inter  all«,  by  «  prepoKdorenoe  of  the 
«vid«ne«  fehcfc  hfi  hmi  sold  the   projwrty,   eae*  procured  s  purchnwir 
ready,  willing,  «nd   able    to  pur«hit»ei  on  the   selXors*    torros,  or 
th«t  tb»  s«ld  waa  the  proxli^t^t  r««alt  of   the  broker' »  •ffort«, 
GP  thKt  h«  w»8   t>i®  procuring  o«us«  of  tbs   selej  «  broker  la  n«f»»» 
•ntltled   to  e  ooraBsjlssion   for  tm«uee«8oful  ^ffortrnt  suoh  a  oonterRct 
l«t  e«JTon61«»ially,  fllweya  of  the  "no  cure,  no  pey**  kiaai     GL/t^F 
ot  £l.  va>  HQI.US  qt   i-\,    (1947)  53S  III,   App.   eoj    KIJC^^.K  9t  r4^ 
TS.   DIXX;.^  riHR  fe   i;iiia?^B  IKSOI^/KCE  CQp    (194s)   525  111,    App.  696 
(«bst».)j   WM Ar.SKA  T8>   EOBQSIl    (1920)   219  111,    Apr.,   241,    A  brolwi* 
*bo  r<?lle8  upxffi  «i  executod  contreet  of  ssle  Ixaa  tl^  burdon  to 
prov«  afflrraatlvely  that  tba   puro^«sor  wes  Induced   to  -ritor 
nagotlattona  which  rasultod  In  the  purcheao   thiNwigh  t^is  r^sna  ei»- 
ployed  by  tht  browser  for   thet  purpoae. 

-As   e  genorel  rula,  wb«T^   t\w    trenaeotlon  whlcb  t^a 

r 

IrokBT  is  ^sjployed  to  nagctiBte,  Is   consusaacted   on  th?5   s©17»6r«* 
t«rr»J8,  the  brolfjBr  la  «ntitl«d   to  his   coasKlaaion  If  lie   Is   fctw  offi- 
ciant, procuring*  piroxlsoata  cuua©  of  the   tr«na«otloni     OT^OOME  at 
Rl.   VS.  FREYK   K??GIN£;;KIHv  CO^    (1940)   S74  111.   11S|  GLi^'SS  fs^ 
UIsrvFtlT  ^ATIO'-AI.  RAMK  OF  CHXC,^00  ®t   B,\^    (1945)   326   IIU    App.   251 
{6b8t»)»     But  If  the  broker  la  not  the  efficient,   p:'oc«rln.5, 
pro3lf?sete   ccuae   of  the  deal  as  finslly  eonataarifitad,  >«»   Is  not 
entitled   to  tha   oosaiaiacioni     r:SI5  va>   XTTgRVAN    (194€)   5S9  111. 
App,   512   (abat»)j   Igycai^K  to.    -J'UEUvjUK  FXr^K  h  MAIIJXE  IlggUIUMCIg  00.^ 
auprai   MmUWSKA  va.  SAi;v?En.   atipraj   BAI?mAKTL  et   f^l.  y«   IIOTifS^  ,ff^ 
Bl,    (1894)  64  111*  -App,  496.      Proxls^te   o«)^©,  w'.th  rs^pect  to  ft 
broksr'a  rigb.t  to  a  ooisalaalon  for  tj  sale  of  realty,  f-onarf'.lly 
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a»en8  a  sale  whleh  is  ]^oduo«d  without  tlw  lat«j*positicm  of  fin 
indepewient  Intftrnrentn^  egftnoy,  not  the   prctoabl«  r«ault  <^ 
the    flr«t  OAUMl     WMMBKA  vn^  BQISGHR.   »upr«|  BASMq/JlTL  »t  ftl. 

Tha  Jfftot  tbet  «  bif^ksi*  tnltlall;^  fcrursd  or  dlacova7*ed 
the  parson  who  lato?  becoiaas  tb»  puro^>«aor  or  other  oontr noting 
party,  or  first  i;nH»aents  such  parson  aa  «  poa«ibl»   009itraeti?ig 
P«rty,  nilMD  at  al,  ira,  CK;yg:»KS  1>   THIOOS  CO..    (1909)  147  111. 
Ap)^  427;  ofT  was  the  first  to  cell  thst  party's  attentlors  to  th« 
property »  DHOBtnCK  at  al^  v,  QUy  Lim  LITE  IKS.  CQ^   (1943)  S20 
111.   App,  232|   BJF^^'S  va^  B'JlLlY/fi    (1915)   192  111.   App.   127, 
(abst.)j  SIEVHRS  va.   GiaFflN  et  el,    (1885)   14  111.   App,  S5|   or 
first  opanod  aiseuastoris  and  avau  \md  aotas  negotiations  with  hioif 
BUHKS  vs.  SiyLLlv'JW.  aupra|  or  first  proposed   tba   trfinaaetlon, 
EAL::iho  v8,  KAF^iSC^   (1917)  204  111.  App.  197  (abat.),  do«a  not 
neoeasorily  make   that  brolaar  the  efficient,   procarltig,  pro3d.«tsBt« 
oauae  of  the  aalo. 

Bor  la  tha  broker  tlm  proaurlng  caiiao  end  entitled  to 
ft  c<K3;ai8aioa  zaaraly  beoauae  he  had   some  diaeusalcm  with  t]vo  party 
vhe  later  boooosa  the  purolmaer  ocRioeming  t'na   trsnaaotion^  vhere 
the  pi:a*ohaaer  is  aotuslly  laduood  to  porchaae  by  anotberi 
B'JKH5  Ta«  Stn^LIvM.  auprajl  tho  broker  auat  ordinarily  bring  about 
an  agreessnti     F^im::  at  al.  v.  CHAKL:.^  f^,    miom  C0^«  aupraj 
DA?  rm^   nmTE^p.   (18«6)   101  111.  255.     He  is  noc  to  be  d«®ra»d    Urn 
procurlsig  eauae  norely  beoauae  ha   risy  have  Inflxzenoed  the  pia»* 
ohaae  to  sonie  extant «  -  bo  ai^t  be   the  ot»  vho  effeeta  the  sal* 
OP  tlirough  whoae  efforts   Use  sale   ia  brought  abotitl     Wl-|Ij'^  yn^^ 
SSIXiflfER.   (1910)   157  111.   App.  455|   CmmBflAL  nAnO'-PS.  BMK  Tft^ 
HMKim  (1689)  5S  111.  App.  465.     A  brek»r  la  not  entitled  to  ecm- 
peaaatlttn  whore  ha  Is  not  the  |S*oourlng  oauae  of  e  sale,  but  is 
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nsFftljr  a  esuxe  of  emiseB^  a<Kae  of  vhloh  are  nalther  ths  n»o* 
e«s«ry  or  ppobBbl©  result  of  wiiat  h«  dldt     Bfl.iniGA:i?t..  at  ij>3,,ft, 

Iftilesb"  tnera  i«  a  tMrnttx^dtual  ptrevisldn  to  %tw  cwq«» 
trary,  «n  o«»r  ^«y  mvxplof  ««v<*rKl  brol»rB,  no»<^xcluJtlv«)lyjr  t© 
sell  or  leesd   the  assid  property*  siid*  provided  tbe  a«n«r  sett  In 
goc^  faith  cmd  r».m«lna  neutral  as  b«tw»«n  tha  XiTcDesopm  acd  !• 
guilty  of  no  wr^Exg  towards   tboa^  b»  may  oonsusapato  an  ultlxMto 
iaio  or  Ififisa  transaotlor.  with  tho  aotual  buyer  or  tanartt  who  Is 
first  prooured  by  oa&  of  the  brokers,  without  being  eslled  upon 
to  decide  whioh  of  the  sevarsl  broters  was  the  pric%ary»  ppoxiiaatef 
ps'oeurlng  eause  of  the   trari«aetiont     FIiiS"P.  et  al,  v-  GHAaLES  ^, 
I'Ri'acS  C0«.  oupraj  CHXGAflO  nTU  eto,  CO,  rn*  GUILF.  gt  &V   (1944) 
SSS  111,   App,  608|  PnOBKlCK  et   el.  v.   01*1;  hlliii  hjrs  ^US.   Cq,,   suja^a* 
The  brolfflsr  who  first  ectuelly  sueoeeda  in  bi»lnging  «bo«t  sn  agree- 
!g»nt  and  in  effeotaatln^  »n  aetual  eel©  m\6  who  la   the  efficient, 
proeurinij  oauae  of  the   trensectlori  la  entitled  to  the  corsilsaimx^ 
eves  though  eriot>T«r  broksr  aay  hmve  flrat  apokati  of  t'c»»  property 
or  first  oallad  the  ultisaat©  purahaaor'a  attentiwi  to  t>m  proper^ 
ty  and  ev«n  Gttem3>ted  aos»  negotiating t     CiCLCA-aO  'n.'n>ii  etc,  CQ« 

vs.  8'?ii3>  et  ^i>.  supraf  mm^m  vs.  Film  nmDJSii  mii.mm  &  loas 

ASSC^IATIO!!    (1912)   169  111.   App«  S29j   COLKJM  fm^^  S'i?EXH  et   »^^ 
(1945)  520  111.   App.  156   (abst«)|    aCOUIliE  v.   CiilLSgi    (1895)  61  111. 
App,   295|   QRiMK  j»   SL5IH0R  Ai^^rS..   I?^C,    (1942)  315  111.   &pp.   492 
(abst.).     The  defendants*   listing  of  thla  property  with  tins  plain- 
tiff was  on  a  non-exolrislve  basis}  he  was  neoesaarlly  thereby  tm 
notice  they  reserved  ti:«  prlvilefte  of  oontefflporsnoously  selling 
it  the rtiae Ives,  or  listing?  It,  as  theiy  li^  ffict  did,  with  ot?wr 
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p»«l  9»tat«  broke x>«»  mn(S.  thet  tb*i*«  alght  be  oort%»H|^p«n»e^tts3^ 

pending  negotiefcioeaa  l^  th©  d«f»7id»nt«  or  oUliSip  bro^y««     Th* 
pluintiff,   fr«E  the  beginning,  by  reason  of  the    type  of  hl« 
ll«ting»  vae  neoeeserlly  subjeot  to  the  risks  of  eempetltlcm 
lalisrent  therein  th«t  en  ectual  e^r^^smnt  m'A  eele  aight  be 
breiigbt  to  fruition  by  ttws  detendente  or  ©not  er  broker  befo«« 
the  plaintiff  «ecoxs|>lla!:ied  sueh* 

There  i»  no  qoeetion  ftboiafc  the  aftaner  in  nMsh  tbi 
Seeyere  Initlelly  raet  the  cSefesidrsnts,   or  flrat  lestrtocl  nhout  th» 
defend  ente'  hoiae,  or  were  flret  ahown  tiirough  it*     i^iist  w«» 
tl^rough  the  plain  tiff*     However,  the  plsinfeiff  knew  pa*»ctioKlly 
fron  the  ©utaet   that  the  Sawyera  desired  prln»rlly  to  rent,  mvA 
not  primarily  to  bay,  and  he  krwiii  the  defendents  wen  ted  ««ily  to 
sell,  not  rent.     He  did  not  fit  tempt  to  get  the  Sswyera  £v»d  de- 
fendants together  on  any  terssa  of  possible  sale,  as  to  ^3oe, 
flnftnoing,  or  «ny  other  ess^sntisl  feettores,  »or  did  he  seek  to 
bring  «boot  any  reel  sgreea»nt  between  thsau  WhuteYor  the  reason 
assy  hOYS  been«  the  plalntlf JT  ssever  obtsined  froM  Sswyer  any  te«id«r 
of  eny  earnest  sK>riey,  or  any  offer  or  proposed   fgreofient   to  buy, 
St  any  prloe,  ss  e  prolodo   to  pc»Bibl®  j'xogoti.fitions  with  tlm  de- 
fendants,  which,  ea  tJi«  plsinfeiff  hivtaielf  aptly  toM  Sawyer,  mrniM 
hsre  been  the  regular  parooedure  If  he  ^lelied  to  negotiate  on 
prloe*     }ix*m  HogetroM  says  that  after  tlw  inltiel  visit  of  ftswyoy 
to  felie  pls^B  in  June  or  July,  bvjA  the  plftlntiff*s  intersBsedlste  dis* 
©usaion  with  Sawyer,  the  pl&infclff  retia:»ned  to  the  dofendents* 
piece   to  tell  Mr.  Hogstroa  thet  "nothing  had  beon  tslirod  over"* 
Taat,  with  alnor  quslifioations,  rather  well  do#«pibea  the  sppsrent 
status  of  matters  so  far  em  the  i^eintiff  is  eoneemed  frora  then 
OR,     Hothing,  of  ppsctloel  ia^rtsnee,  was  tallied  over  by  or  with 
hl»  by  either  the  Sawyers  or  the  defendants*     After  the  initial 
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t»o  ehowlnet  of  thti   proparty  in  Ir^  Jans  <m»  eariy  SuXy^  tlm 
S«wy«r«  «Tl(S«r;tly  lost  anj  »»iil^  lnter««t»  If  Piiy,  tTter  sifw  have 
rwr  had  In  a  a«l«,  six*    th«  plelntlff*s  X«t»r  «rr oi*ta  »e«Kiea  only 
to  opeete  in  Sewy»r  •  donlr^   to  evold  »pe«ldng  to  hla#     Jter*!/ 
Baking  rep©et<9d  iBquirl^s  of  Sawyor  aa   to  whotrser  hla  Loidt)«pd 
iMNas  h«<i  t>06n  ••Id«  King   feold  on©«  In  July  It  bed  fsllon  throiagh,  , 
discuaaing  wltii  Sir*,  Sawyer  her  dl«s«fcl»f6otlo«i  with  the  <$•- 
f«T^ent»*   kltdhoti,  f^qu«ntly  telllttg  «r»«  Hogati»oi9  fhe  'Samjev 
altttatloa  had  not  astorialisAd,  end  r«p0a^<Sly  ««ld.ng  her  for  »a 
exclualve  ll»tlrig,  do  not  co««tlliute  tha  oonduatli^  of  actusX^ 
nermel  •«!•  ax>d  ptjrchta©  n«gotl«tlon«  toy  the  plaintiff  aa  to  tht 
dofendants*  jyleoe^ 

Ihan  Ro3EWorthy  antertsa  Ums  sootks,  Sawyai»»«  objootlona 
to  iMqrlngf  whi<^*  ba  at  flrat  atetad  9v«n  to  Hoxwortfcty,  wai*©  o*»r- 
(Matf  dua   ©crtalnlj-  in  l«rgo  part  to  a^f^roaslvo  saleaj^naliip  aTiS 
•ur^oossful  negotiating  tootloa*     T>ov!btloaB  a  cortblnatloti  of  f&otors^ 
B^em,  of  courae,  fortuitmia  an'l  for  wfelch  nalthsr  tbe   plftintlff 
or  Roxworthy  oen  claim  cradit,   actually  eauaed  Saaryar  to  purchaao 
the  dafandfirita"  horm,  -  that  ia,  tha  feilurs  ot  Eawyar  t©  rerit 
otl^ar  ll-vlng  quartora,   tha  aucceaaful  affoapta  of  Hoaworthy  in 
bringing  tha  partloa  tog«tJ»r  by  nagotiatlon  oan  tha  Isqportant  a^t- 
tar  of  prlo«*   (whioh  tba  plaintiff  had  made  oo  effort  to  do)  tba 
good  ppoapacta^  ct  thet  pertleulsr  tluaa,  of  aala  of  Sawyar'a 
Lombard  hooo,  and,  probably  tha  soet  Is^^K^rtact  aingla  f«otoa^,  tha 
auooaaa  of  Koxworthy  in  aorklng  out  tha  suatter  of  the  "pledge 
Xoen"  financing  errange?»nt   (wh*  eh  the  plaintiff  tsad  mada  no 
mttvjpt  to  do)«     /.ftar  ©11,  It  la  Rcsworthy  who  ii    last  jfenalyaia 
broug^^t  to  tljo  dafendcsta  tha  oamoat  raouay  tersdkir  m%-'l  tha 
written,  axaoutadj,   foi»ESsl  offer  to  buy  of  tha  Sawyara,  "wliloh 
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ultli^tely  beo»a»   th«  forrsal  oontraet  of  sale  vhun  Heiswcyrthy 
persuflided  tb«   appaPAntlj  ao^aoi^iBt  reluctant  d^fandsnta  to 
•cowpt  It,  mtiiA  who  arr«ng»d  for  thds  a^oojisery  end  tinu««!»l 
type  of  fln«nelng  whieh  wea  reqair«d»     Ths   plaintiff  dta  not 
do  that.     From  July  to  Wovoa4>#r  ho  hod  novor  brought  any  tender 
of  «ny  e«m««t  g&(»i«y»  ond  hod  nover  brought  about  ob  «gr<»e!3»nt, 
OTon  or  alt  ^^  «»le  «t  leiy  ptrloo  betwoen  th<s  Sawyors  ssntS   t}m 
dofondfi^nta* 

TVve  plaintiff  say  \mym  laodo  on  Initial,  1  mil  if  iiii|||l. 
•ontr.lbufelcm  to  -ahet  ultimately  d«v*«»lop«d   %o  b«  Vim  flnsl  trasia-' 
notion,  but  ha  did  not  sot  In  wotlon  «  oh»ln  of  eronta,  which, 
without  b3^ak  in  fclteir  eomtinuity,  and  without  intet*posit-ton  of 
«n  indQp«ndant  Intorvonlng  oe^ncy,   cauaod   tho  partloa  to  co39   to 
tortw*     Ho  urgoa  that  without  hia  Intervention  the  Sawyers  and 
the  defendsnta  sd-ght  never  have  n»t»     fl-iftt  is  speaulattTe,  of 
oouraoii   thot^h  it  is  ^rtalnly  poaaiblo*     "A^ha  contrary  Is  alao 
poasible«     But  aoetlng,  almie,  in  a^y  event,  la  not  onough«     ^'ho 
plaintiff  w»8,  therefore,  not  the  efficient,  proouring,  proxlraeto 
oauoe  of  the  sale* 

It  la,  of  oeurae,   the  duty  of  the  trltsl  covirt  to  try 
the  laaues  and  determine  wtaer«   the  pr^pondaranoe  of  the  evid«n<» 
lies.     A  rftvlewlng  court  ia,  «n.<!i  should  be,  reluctant  to  d!.sturb 
the  trial  court's  flrsdlnga  aa   to  factual  MBttara,     TimiV^^Tf,  wliasre 
the  flndlnga  aa  to  fact  mattera  n-p-^^^r  to  laa  to  b«.  ^sgalfeafely 
againat  the  weight  of  tSi©  evident  we  have  no  alternative  exoept 
to  reverse.     We  believe  the  finding  that  the  plRlntiff  was  the 
efflolent,  proourtng  proxixsate   oauae  of  the  aale,  is   ©gslnst  the 
mmifest  weight  of  the  evidenoe,  ai^d  is   contrary  to  the  law* 

TJm   JxidgaiBnt  is,  therefore,  revsraed  and   Judgiaent  en- 
tered here  for   the  defendants* 
/-^  .  RSVEHSED  and   S^m-Mm 

(ZiT-"^^^^^^^^       J.   LJ-'tdCiy^^^       SNTKmsD  jjehe  for  'mm 
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Term  No.    56-F-2. 


APPELLATE  COURT 
STATE  OF  ILLINOIS 
FOURTH  DISTRICT 


Agenda  No.    2. 


CHARLES  BOEKER,    Conservator  of  the 
Estate  of  JEROME  BOEKER,   an 
Incompetent  and  Distracted  Person, 

PLAINTIFF -APPELLEE, 


MARILYN  GRIGG,    Formerly  MARILYN 
WELKER, 

DEFENDANT  -APPELLANT. 


Appeal  from  the 
Circuit  Court  of 
Marion  County, 
Illinois. 


BARDENS,    P.    J. 


This    is    an    appeal    from    a    judgment    entered 
on    a    jury's    verdict    in   the    amount    of    $20,000.00    in 
an    automobile    negligence    action.        The    alleged 
errors    preserved    for    consideration    on    appeal 
involve    rulings    on    the    admission    of    evidence,     the 
number    of    plaintiff'  s    instructions    and    the    question 
of    manifest    weight    of    the    evidence. 

Plaintiff    is    the    father    and    conservator    of 
his    minor    son    who    suffered    a    depressed    skull 
fracture    in    a    head-on    collision    of    two    cars    on 
U.     S.     51     several    miles     south    of    Centralia    in    Marion 
County,     Illinois.        The     son,     Jerome,     was     14    years    of 
ageXat    the    time    of    the    accident    and    was    a    passenge^ 
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in    a     1940    Chevrolet    Coupe    driven    by    a     15    year 
old    friend,     Wayland    Backs.       As    a    result    of    the 
injury,     Jerome's    mentality    was    affected    to    the 
extent    that    his    father    was    appointed    conservator 
for    him.       Since    the    action    was    brought    by    the 
father    as    conservator,     the    defendant    was    not 
competent    to    testify    as    to    events     surrounding    the 
accident. 

Defendant  does  not  contest  the  seriousness 
of  Jerome's  injury  nor  its  relation  to  the  accident, 
but  urges  that  the  judgment  is  against  the  manifest 
weight  of  the  evidence  on  the  issue  of  liability.  It 
is  undisputed  that  each  car  was  in  its  own  lane  after 
the  accident  though  the  Chevrolet  had  spun  about 
and  was  facing  in  the  same  direction  as  defendant's 
car,  a  1952  DeSoto  Convertible.  The  point  of 
impact  is,  of  course,  highly  disputed,  each  side 
contending  the  other  car  had  crossed  over  the 
center  line.  In  considering  the  weight  of  the 
evidence  on  this  issue  it  will  be  necessary  to  set 
out  the  material  portions  of  the  testimony  of  both 
sides. 

Plaintiff's    case    on    this    issue    rested    on 
the    testimony    of   Wayland    Backs,     the    driver    of    the 
Chevrolet,     and    five    witnesses    who    came    to    the 
scene    after    the    accident.       Backs    testified    he    met 
Jerome     about    11:00    P.M.     the    night    of    the    accident 
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in    a    tavern    and   restaurant    in    a    neighboring 
community    where    they    both    lived.       At    about 
11:30    they    decided    to    go    to    Centralia    in    Back's 
car.       There    they    went    to    a    tavern    about    one-half 
mile    from    the    scene    of    the    accident    looking    for 
friends.  After    buying    a    soft    drink,     the    boys 

returned    to    the     car    and    headed    north    on    Route     51 
at    about    35    miles    per    hour.       Backs    further    testi- 
fied   that    one    car    preceded    him    as    they    drove    north 
about    100    yards    apart.       He    observed    this    car    meet 
and    pass    defendant's    southbound    car.       As    defend- 
ant's   car    came    within    35    yards    of    his    car    he 
noticed   it    "drift"    across    the    center    line    into    the 
northbound    lane.       Backs    remembered    nothing    after 
the    impact    until    the    next    day.       The    testimony    of 
the     other    witnesses    for    the    plaintiff    developed    the 
following    material    points:       (1)    That    the    debris    from 
the    accident    was    found    around    both    cars;    (2)       That 
an    unidentified    man    was    observed    kicking    debris 
under    defendant's    car;    (3)    That    about    one-half    mile 
north    of    the    collision    scene    defendant's    car    c  a  nn  e 
around    a    curve    "at    a    pretty    fast    speed"    forcing    the 
witness's    car    off    the    pavement;       (4)       That    two 
witnesses    observed    a    liquor    bottle    containing    a 
colorless    liquid    on    the    floor    of    the    DeSoto    on    the 
right    side. 


56F2    (4) 


The    defendant's    version    of    the    accident 
was    testified  to    by    seven    witnesses,     one    of    whonn, 
Marjorie    Pitnnan,     was    a    passenger    in    defendant's 
car.       This    witness    testified    that    at    about    10:15 
P.     M.     on    the    night    in    question    when    defendant 
finished    her    work    as    cashier    in    a    drug    store    she 
came    to    the     Western    Union    office    where    the    witness 
worked    and    waited    for    her    to    finish    her    duties.     At 
about    11:15    P.     M.     they    drove    defendant's    car    to    a 
restaurant    in    Centralia    for    supper.        Thereafter, 
they    returned    to    Defendant's    car    and    began    driving 
south    on    Route    51    about    25    miles    per    hour.       As 
they    reached    the    village    of    Wamac    they    met    two    or 
three    cars,     the    last    one    of    which    swung    out    into 
the    southbound    lane    as    if    preparing    to    pass;    that 
defendant    stepped    on    the    brake    and    swerved    to    the 
right    but    could    not    avoid    the    impact.       She    denied      ^ 
they    had    forced    a    car    off    the    highway    north    of    the 
collision    scene,     that    a    bottle    was    in    the    car,     and 
that    she    or    defendant    had    anything    int  ox  i  c  a  t  in  g    t  o 
drink.       She    stated    that    she    never    used    intoxicating 
liquor    and    as    far    as    she    knew    defendant    didn't 
either.       The    other    witnesses    testified    they    had    come 
onthe    scene    after    the    accident    and    that    (1)    the 
debris    seemed    to    be    located    principally    in    front    of 
the    DeSoto;    (2)    that    they    observed    no    one    kicking 
debris    around;    (3)    that    they    did    not    see    a    liquor 
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bottle    in    defendant's    car;    (4)    that    the    boys 
were    observed    by    one    witness    in    a    tavern    prior 
to    the    accident    drinking    a    soft    drink    and    a    beer; 
and    that    (5)    Defendant    did    not    ever    use    intoxicants. 
One    witness,     a    garage    man,     developed    the    point 
that    if    the    Chevrolet    which    was    about     1000    pounds 
lighter    than    the     DeSoto,     was     going    twice    as    fast 
as    the    heavier    car,     the    latter    would    be    stopped 
at    the    point    of    impact. 

To    arrive    at    their    conclusion    as    to    the 
point    of    impact    the    jury    had    to    choose    between    the 
diametrically    opposed    testimony    of    the    two    eye- 
witnesses.       Each    side     produced    other    witnesses 
who    testified    in    corroboration    of    its    version    and 
in    contradiction    to    the    other    ey  e-w  itness.        The    end 
result    was    a    tangled    web    of    fact    and    innuendo    from 
which    no    nnanifest    weight    could    be    clearly    determin- 
ed.      While    defendant's    evidence    thoroughly    contra- 
dicts   much    of    the    plaintiff's    case,     there    was    none 
the    less     sufficient    probative    value    in    plaintiff's 
version    to    sustain    a    verdict    once    a    jury    chose    to 
believe    his    witnesses.       The  testimony    of    defendant's 
witnesses    does    not    by    force    of    numbers    or    content 
manifestly    refute    plaintiff's    case;    it    merely    casts 
a    cloud    of    doubt.        This    doubt    was     resolved    by    the 
jury    in    plaintiff's    favor     and    must    stand. 


56F2    (6) 


The     specific    error    raised    by    defendant 
in  the    trial    court's    ruling    on    the    adnnission    of 
evidence    relates    to    testimony    as    to    the     presence 
of    a    liquor    bottle    in    defendant's    car.       In    our    view 
this    situation    is    not    answered    by    reference    to 
Moore    v.     Daydif,     7    111.     App.     2d    534,     130    N.     E.     2d 
119    and      Fox    v.     Hopkins,     343    111.     App.     404,     99   N.E. 
2d    363,     which    state    the    Illinois    rule    as    to    the 
admissibility    of    evidence    of    intoxication    in    the 
absence    of    specific    allegations    in    the    pleadings. 
In    this    case    there    was    no    other    evidence    submitted 
by    plaintiff    which    touched    on    defendant's    condition 
in    this    repect    and    defendant's    witness    categorically 
denied    that    a    liquor    bottle    was    in    the    car    before 
the    accident.       The    issue    raised    is    as    to    the 
materiality    of    such    evidence    standing    alone,     un- 
supported   by    other    evidence,     direct    or    circumstan- 
tial,    as    to    whether    or    not    defendant    was    intoxicated, 
We    note    from    the    abstract    of    the     record    that    the 
alleged    bottle    was    never    found;    that    the    scene    of 
the    accident    was    near    a    tavern    and    that    many 
people     crowded    around    the    cars    within    minutes 
after    the    accident;    that    the    nnan    who    was    allegedly 
observed    brushing    the    bottle    out    of    the    car    was    not 
produced    at    the    trial    nor    was    his    absence    explained; 
and    that    the    testimony    on    behalf    of    defendant    that 
she    had    never    had    a    drink    of    intoxicating    liquor    in 
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her    life    was    uncontradicted. 

We    have    given    full    consideration    to    this 
problenn    and    have    concluded    that    while    of    course 
the    mere    presence    of    a    liquor    bottle    in    a    car 
affords    no    proof    whatsoever    of    intoxication,     it    is 
a    fact    v/hich    may    properly     be    brought    to    the    jury's 
attention.        Whether    it    is    then    to    be     stricken    if    not 
connected    up    by    connpetent    evidence    of    intoxication 
or    to    be    the    basis    of    an    order    for    a    new    trial    is 
best    left    to    the    discretion    of    the    trial    judge.         We 
cannot    say    as    a    nnatter    of    law    that    it    is    per    se 
prejudicial.       In   this    case    the    presence    of    any     such 
bottle    in    the     car    before    the    accident    was    denied    by 
defendant.       It    is    possible    that    the    jury    believed    this 
denial    and    found    for    the    plaintiff    on    grounds    un- 
related   to    the    suggestion    of    intoxication.       It    may 
be    also    that    the    effect    of    such    evidence    was 
connpletely    destroyed    on    final    argunaent.       In    any 
event    the    trial    judge    is    in    the    best    position    to 
gauge    the    prejudicial    effect,     if    any,     of    this    type 
of    evidence.       Having    considered    the    matter    in    the 
motion    for    a    new    trial    in    the    light    of    the    prevail- 
ing   circumstances    of    the    particular    case    and 
decided    it    adversely    to    defendant,     we    are    not 
disposed    to    interfere    with    such    ruling. 

Finally,     defendant    contends    that    an 
excessive    number    of    instructions    v/ere    given    on 
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plaintiffs    beiiaif.       Qi    the    niueteeii    mot  ructions 
so    given,     eleven    were    either    general    nonpartisan 
instructions    or    standard    plaintiff    instructions 
appearing    in    any    negligence    case.        There    is    there 
fore    no    merit    to    this    contention. 

The    judgnient    of    the    trial    court    is    there 
fore    affirmed. 


Culbertson,     J.,     and    Scheineman,     J.     concur 


Publish    abstract    only 
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WiLLIAft  AhCHTiJKN   and 
JUKE  A.    Ai^iCRTGEN, 


Plaintiffs-Appellees,        )  APPKAL  FROM  TBI 

) 

VB.                                                   )  C0U:4TY  coi;?^T  OF 

) 

nmAM  RAFFLE,   W.    8.    RAFFLE  and             )  ^IMNFBA.IC  COUNTY, 
MRON  RAPFLk,    a  co~r<g.rtner9hip     ) 

d/b/a  Triple  Tite  Construction     )  ILLIHCIS. 
Coaqiiany,                                                     ) 

Defendants-Ajpellantg.      ) 

_— _„ ^.^^        ,„„     ,„,  „,     ?-—. ^ 


DOTF.,    P.   J. 

In  their  coaplalnt,  a«  -mended,  plaintiff «  alleged 
that  the  defendants  vtre  a  oo-partnerBhlp  dcin~  business 
£8  Triple  Tite  Construction  Gomii?iny  sno  engsfred  in  the 
InfltEllation  and  &ppllc&tlon  of  roofing  and  elding  upon 
dwelling  houses;  that  on  Wfk'j   19,  1953,  the  parties  hereto 
entered  into  &  written  contract  b^  the  provisione  of  which 
the  defe?ndant«  agreed,  in  eonfideration  of  the  payaent  of 
tl290.00,  to  renoTe  the  old  siding  on  plaintiff?!'  home  end 
to  furnish  sll  necesssr;^  Ir.bor  ^nd  aeterial  to  reside  eald 
property  with  lejenuine  g:reen  vitrs.side  siding  to  coarlet© 
the  work  .-ind  to  caulk  ^ncl  eenl  around  all  windows  and  doors. 
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This  written  agreement,  wMoh  wae  set  forth  in  haec  yerba  in 

thfi  eonfi|.>lf.  Intj  «.>«!   fisiendefi,  further  provided:      ""The  vurchaaer 
hereby   certifl*»s  he  has  read   this   agreement,    thr^t  the  meaning: 
thereof  h?  b  been  explained   to  hi®,   sand  that  he  unds^rstanda 
it;    that  there  i«  no  unr  eretsniJ^lnfr  betw«»en  the  rj^rties,    verbsl 
or  otherwise,   oth^r  than  that   crntftined   in  this  sgreement. * 

The  complaint,  as  smended,  then  alleged  that  the 
defendants,   pursuant  to  ssJ,d  contrmct,   installed  said,  vitraside 
Biding  on   the  horae  of  th^*   plaintiffa;    that  prior  to  its   inetal- 
lation  plaintiffe  examined  the   aa»ple  of  siding  nnd  upon 
such  examination  no  defects  were  apparent,    but  that  subsequent 
to  its  in8t?/.llation  the  aiding  orisiOked,    split   and  curled. 
It  Wi.a   then  alleged  that  an  iiaplled  warranty  resulted  fro® 
•aid   eii.le  by   s&siple   that   the  laidingr  would  be  free  frora  any 
defect   rendering  it   unffierohantable  nnd  that  plaintiffs   rely 
on  Section   16  (c).    Chapter  121s   of  thf-  1S53  Illinoic  Peviaed 
Statutes,   vhioh  provides   that   there  is  an  implied  warranty 
in  a  e»le  by   sample  that  Raid  goods  shall   be  free  from  any 
defect   rendering'  them  unsserohsn table  which   -A'ould  not  be 
ftjiparent  on  reasonable  exainination  of  the   Raaple. 

To  this  complaint,    a©   amended,    (fefendants  filed 
their  motion  to  strike  on  the  j?rounc.s  that   Section  18   (c), 
Chapter  1:^1  J   of  our   3tatut*^if?   not   applicable   to   the   contraot 
set   forth  in   th^  coasplaint,  as  amended,  and   that  the  provieions 
of  the  written  contract   set   forth  in  the  complaint,    as   amended, 
and   under  which  the   siding  w.;;@   sold,  negatived   any  l-mplied 
wsrre-nty   relative  to  the  aidinf .      Th*'  court  overruled   the 
jEoticn    zc   strike  and  the  defendants  refused   to   answer  and 
Judg-Dient  w&a   entered  by  <5efsult  against  them  for  the   purchase 
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price  of   th©  siding,  ^■,1290.00,     To  revere©  thla   Judgment, 
defendants  appeal. 

Out  Unifopm  Sales  Act  provides   that   in  case  of  a 
contract  to   sell  or  a  sale  by  staple,   tiiere  is  an   Ijuplied 
%«irranty  that  the  goods  shall  be  free  from  any  defect  render- 
ing theBi  unia©rchant*ble  %ihich  Kould  not  be  apparent   on  TQ@.mn- 
able  examination  of  the   sample,    if  the  eeller  is  a  dealer  in 
ttie  kind  of  goods  aold,    (ill.   Rev,   Stat.,  chap,   121|,   sec,   16 
(c).      This   8a:;e  act  also  pir>vides  that  where   the  buyer  of  goods 
auppllad  under  a  contract  to  oell  or  a  sale  expressly  or  by 
implication  zoiOces  toiown   to   Hie  seller  the  partioalar  purpose 
for  which  the  {^oods  are  required  and  it  appears  feat   the  buyer 
relies  upon  the  seller's  skill  or   Judgisent ,    there  Is  an  implied 
warranty   t&at  the  floods  shall  be  reasonably  fit  for  such  pur- 
pose,   (111.   Hqv.   otat.,   1951#   chap   i21t»   sec.   1^), 

Counsel  for  appellants  argue    that  these  stat-itory 
provisions  have  no  application  to  tills  ease  inasauch  as  ^'ection 
71  of  the  Unifora  Sales  Act  provides:      "Tfe-ere  any  ri^t ,   duty 
or  liability  would  arise  under  a  contract  to   sell  or  a  sale  by 
laplication  of  law,    it  laay  be  negatived  or  varied  by  express 
agz^e^neot  or  by  the  coxirse  of  dealing  between  the  parties, * 
Counsel    insists  tlmt  trie  instant  written  contract  provided 
that  there  was  "no  understeaadlng  between    the  parties,   verbal  or 
otherwise,   other  thai   ttiat   contained  in  this  agreentsntj'  ar^  that 
these  words  expressly  negatived  any  liability  under  this  contract 
which  would  arise  by  implication,  and  conclude  that  the  coapXaint, 
as  aJBffiided,   does  not   state   a  cause  of  action  because  it  is  predi- 
cated upon  an  implied  warranty  while  the  written  coti tract  of 
the  parties  expressly  negatives  any  aich  ia^plied  warranty. 
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■The   Pterling-<itfilayid  Coal  Co.    v,    Cireat  Lakes  Coal 
azid  Cok©  Co,,    33^}.   Ill,    281,   cited  and  relied  u:x)n  by  appellants, 
was  &n  action  ior  iuon&y  claiiaoci  to  be  due   plaintlXT  for  various 
quantities  of  coal   sold  »nd  delivered   to   defamdant  under  certain 
WT'itteR  eontracta.      The  defondant  pleaded  a   set-oif   to   tlie   effect 
that  plaintiff  breached  these  contracts  by  refusing  to  accept 
certain  coal   screenings  tendered  by  defeaadant.      The  defense   to  this 
aet-olf  was   that   the   coal    tendered  was  not  of   the   quality 
required.      Upon  the  hearing  the   trial   court  acL^itted   pai'ol  evidence 
tending  to  show  that  defetidant  had  warrarstec  the   quality  of 
the   screenings  and  that   the   sale    bad  been  made  by  saruple   and 
that   th3   screenings   delivered  did  not    comply  with  the    quality 
as  warrantee  or  with   tiie   sample   furnitfied.      in  the    trial   coiirt 
the  plaintiff  recovorod  and    that    'ud-^eaieai t  was  a-*rir.itod  by    the 
appeliato   coiirt.      in  reversing  those    jadjj^nents,   the   .^.tpreae   Court 
said    (p. 238)    that  the  contracts   involvod  wera  not    Incotuplote   in 
not   specifying  the   q-aallty   of   the    ^xial  and  held   that   the   trial 
court  erred  in  adxiiitting   the   parol  evIdeMce,      I.:,    the   course  of 
it's  opinioxi   ttie   court   aula.    (o.    208-289)  t      "An  exa/ulnation  oi" 
tr.c  contructs  in  question  ahowa  that   they  do  contain   specifications 
as    to  thii   quality  or   ulxe  coal   /or  which   the  contracts  were  iaside, 
ibe   coisti  '.*as  ro    -re   screenlnfi^s    (described  in  detail)    froiiA   the 
9tpl:^plng   oroiV3"ty  oi    the  ^jiack   Servant  Coal  Company  located  at 
OX'  ;i£<ar  l^l.k-7llle ,   Jackson  Coimty,    -  -  -   '-■laintiff  was  not   coiK- 
pelled   to   enter   into    the   contracts  in  question.      Had   It  desired 
at   that   ti^sie  a  raore   specific   description  of   the   quality  of  the 
coal   contracted  for,    it  ccjuld  ijave   insisted  upon  the   Insertion  of 
such  specifications   in   the   contract  and  have  x^efused  to  enter   into 
the   saste   if  such  specifications  were  riot  Inserted,      The  contract, 
havinr^  contained   some    specifications  aa   to   quality,   plaintiff 
can  not  now  be  heard  to  coaaplain   that  the  contract  was  not 
complete  in  that  respect," 
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In  the  Bterlin?r-MidlaBd  Coal  Coapany  cpise  th^  contracts 
were  eoEplete,   They  contained  detailed  specifications  as  to 
the  Quality  of  the  coal  anc  the  court  stated  that  the  c  ntracts 
specifically  nsg'atiTed  the  contention  that  th  re  were  any 
other  understandings  or  agreements  between  the  parties  with 
respect  to  the  coal  which  irfaa  the  subject  raptter  of  the  con- 
tractB.   Kot  so  in  the  inst.ant  case.  The  instfint  contrr-ct 
aspecifiefi  the  sale  and  application  of  genuine  green  vitraside 
siding,  but  contained  no  statement  as  to  the  quality  of  the 
siding.   The  facts,  circumstances  and  language  used  in  the 
instsjit  contract  clearly  distinguishes  it  froa  the  contracts 
involved  in  the  Bterling-Kldland  Coal  Coapany  case. 

In  Air-Condi tionlnj?  Corporation  v.  Honaker,  296 
111.  App.  221,  a  conditional  ealen  contract  covering  an  air- 
conditioninp-  system  v«i8  involved.  The  written  contract  con- 
tained this  lengruage:   "There  ie  no  agreement,  verbal  or  other- 
wise, which  is  not  set  down  herein;  no  waivers  or  isodlfi cations 
shall  be  valid  unless  written  upon  or  attached  hereto.^ 
Printed  upon  the  back  of  the  contract  under  the  heading  "Terms 
and  Conditions,"  there  vas  this  statement:   "There  are  no 
warranties,  express  or  implied,  made  by  either  the  Manufacturer 
or  the  Seller  other  than  Manufacturer's  Standard  Warranty  on 
its  own  Equlpasint."  The  cefendKnt  refused  to  pay  for  the 
©Quipment  installed  and  plaintiff  brought  suit  against  him  to 
recover.   Upon  trial,  parol  evidence  was  offered  and  admitted 
to  show  that  the  plaintiff  had  represented  to  the  defendant 
prior  to  the  execution  of  the  contract  that  the  air-conditioning; 
system  would  function  in  such  a  v-ay  as  to  remove  smoke  and 
kitchen  odors,  purify  the  air  and  heat  the  premises.   In 
affirming  a  Judgment  for  the  defendant,  the  court  said  that 
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the  contract  entered  Into  by  the  parties  wrb  so  ambiguous  and 
BO  InooHiplete  that  It  waa  neoese&ry  to  introduce  parol  evidence 
in  oraer  to  deternsine  its  sneaning.   The  court  pointed  out 
that  the  term  "air-conditioning*  had  no  veil  eetabliahed 
meaning  and,  therefore,  it  vaa  necessary  to  introduce  evidence 
in  order  to  determine  Just  what  the  parties  meant  when  they 
used  this  term.   As  we  viev  it,  the  same  thing  is  true  of  the 
term  "vitraaide  siding*  as  used  by  the  i)artie8  to  this  con- 
tract.  This  terrc  his  no  well  established  meaning  and  there 
is  nothing  in  the  record  which  would  indicate  that  this  is 
a  patent  or  tr&de  name.   The  contrsot  between  the  parties  wat 
on  a  form  prepared  by  the  seller  and,  therefore,  it  must  be 
construed  most  strongly  against  the  seller.   (Barnett  v. 
Kennedy,  315  111.  App.  28) 

Reading  the  contract  as  a  whole,  as  we  must,  ve 
do  not  find  anything  in  it  that  clearly  negatives  the  idea  of 
an  implied  warranty,   v^e  find  nothing  in  the  contract  between 
the  parties  that  prevents  the  application  of  Section  15  of  the 
UniforiB  Sales  Act  above  set  out.   The  statement  that  "The 
purchaser  hereby  certifies  that  he  has  read  this  agreement, 
that  the  meaning  thereof  has  been  explained  to  him,  and  that 
he  understands  it;  that  there  is  no  understanding  between 
the  parties,  verbal  or  otherwise,  other  than  that  contained  in 
this  agreement ■*  does  not  exclude  or  negate  the  implication  of 
a  warranty  that  the  siding  would  be  reasonably  fit  for  the 
purpose  for  which  it  was  being  sold.  Appellant  knew  the  par- 
ticular purpose  for  which  this  siding  was  required  and  the  law 
li^lied  that  it  would  be  reasonably  fit  for  that  purpose. 
The  judgment  of  the  trial  court  is  affirmed. 
^X-^gf.-*^        /-)  Judgment  affirmed. 
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Oetieral  No.  10059 


STATE  OP  ILLINOIS 


OCTOBER  TERM,  A,  D.  1956 


THIHD  DISTRICT 


Agenda  No.  1 


People  of  the  State  of  Illinois, 

Plaint Iff -Defendant  In  Error, 
ve. 
Hoy  W,  HoConnell, 

Defendant-Plaintiff  In  Error. 


Error  to 
County  Cotirt  of 
Douglas  County 


Jl.  JL  X  *  A. 


2^ 


r^. 


fiOBTH,  J. 

Plaintiff  In  Error,  Roy  W,  McConnell,  was  found  guilty 

by  a  Jury  under  an  information  purporting  to  charge  him  with  the 

violation  of  section  253  of  Chapter  38,  111,  Rev.  St.  1955  which 

provides! 

"Whoever,  with  Intent  to  cheat  or  defraud 
another,  designedly  tiy  color  of  any  false 
token  or  writing,  or  by  any  false  pretense, 
obtains  the  signature  of  any  person  to  any 
written  instrument,  or  obtains  from  any  person 
any  caoney,  personal  property  or  other  valuable 
thing,  shall  be  fined,  etc.** 

The  indictment  Is  framed  on  the  theory  of  obtaining  signatures  to 

a  written  instrument. 

After  verdict  plaintiff  in  error  filed  a  motion  for  new 
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trial  and   a  motion   In  arrest   of    Judgment   both   of  Which  were   over- 
ruled.     The    Jury's  verdict   fixed   his   punishment  at   confinement    In 
the   County   Jail   for   3  months   and  payment   of  a   fine   of    i500.00. 
Judgment   was  entered  on  this  verdict. 

The   case   Is  before  this   court   on  only  the   common  law 
record.      No  report  of    proceedings  was  filed  because  of  circumstances 
which  we  will   later   refer  to.      The   primary   contention  of    plaintiff 
in  error   is  that   the    information   is  totally   insufficient   to   charge 
a  violation  of  the    statute   and   that   consequently  his  motion  in 
arrest   of   Judgment    should  have  been    sustained. 

The   information  charges  that  plaintiff   in  error 

"wilfully,    knowingly  and   designedly  did   falsely 
pretend   to  Frank   .^.    Browning  and  Lucille   Browning 
that  by  purchasing  food  from  La  Eoi-Associates, 
Inc.,   a  corporation,    that   they,    the    sal  i   Frank 
S.    Browning  and   Lucille   Browning,    thereby  received 
a  refrigerator,    commonly  known   as  a   deep  freeze, 
free  of   charge  from  said  corporation,  which    said 
false  pretenses  were  then  and    there   made  by   the 
said  Roy   W.    McConnell   with   the   design  and  for 
the    purpose   of    inducing   the   said    Frank   £.    Browning 
and    Lucille   Browning  to   sign   end  they  did    sign  a 
certain  note,    contrs^.ct  and  wage  assignment    in 
writing,   which  was    in  words  and   figures  as   follows: 

there    is  then   set   out    in  haec  verba  a  totally   blank 
form   of  a   note   and  conditional    sales    contract 
purporting  to  be    signed  by  Frank   3.    3rov;ning  and 
Lucille    Browning  and   a  totally  blank  form    of  wage 
assignment    purporting  to  be  sigaed  by  Frank   S. 
Browning  and   then   the    infortration  continues   — 

an5    the    said   Frank   5.    Browning  and   Lucille   Brown- 
ing,   relying  upon  and   believing  the    said  false 
pretense  were  thereby   induced  to   sign  the    note, 
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contract  and  wage  assignment,  by  means  of  which 
false  pretenses  Roy  .V.  McConnell,  with  Intent 
to  cheat  and  defraui  Frank  3.  Browning  and 
Lucille  Browning  obtalnei  their  signatures  to 
the  note,  contract  and  wage  assignment;  whereas 
in  fact  the  said  refrigerator  v.'as  not  free  of 
charge  nor  a  gift  to  them  as  Roy  W.  KcConnell, 
falsely  pretended,  but  the  said  corporation 
charged  them  *676.25  for  the  san!e;  and  Roy 
W.  r^cConnell  at  the  time  he  so  falsely  pretended 
knew  his  pretenses  were  false." 

Plaintiff  In  error  contends  first,  that  where  prosecution  is  for 
obtaining  a  signature  or  signatures  to  a  written  instrument  by 
false  pretenses,  the  information  must  show  that  the  iiistrument  was 
a  valuable  one  or  stated  another  way,  that  it  is  an  Instrument  of 
apparent  legal  efficacy  exposing  the  signer  to  legal  liability  as 
soon  as  signed  and  second,  that  the  false  pretenses  charged  must 
relate  to  a  past  or  existing  fact  and  not  to  a  promise  to  do  some- 
thing In  the  future.   The  People,  on  the  other  hand,  contend  that 
the  Important  thing  is  the  obtaining  of  the  signature  and  that 
the  instrument  need  not  be  one  of  value  or  nave  legal  efficacy; 
that  the  information  charges  a  false  representation  of  an  existing 
fact;  that,  in  any  event,  the  defect  is  one  of  form  only.   We 
regard  the  determination  of  the  first  contention  to  be  decisive 
of  this  case. 

At  the  outset  we  call  attention  to  the  prevailing  rule 
In  regard  to  a  motion  in  arrest  of  Judgment.   In  People  vs.  Plocar 
411  111.  1^1,  103  N.E.(2d)  612,  the  court  said: 
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"A  motion  in  arrest  of  judgment  will  reach 
defects  In  en  Inforroetlon  the  same  as  e  motion 
to  quash  or  as  a  general  demurrer,  and  in  a  criir:inal 
case  a  motion  in  arrest  of  judgment  opens  the  entire 
record  for  examination  and  reaches  any  defect 
apparent  therein.  (People  vs.  Goldberg.  23?  111. 
238.)  **♦  If  an  information  or  indictment  is  void, 
the  question  whether  the  indictment  or  Information 
is  totally  defective  or  insufficient  to  charge  the 
offense  is  preserved  for  review  by   action  In  arrest 
of  Judgment  even  though  there  has  been  no  motion  to 
quash  or  such  motion  is  not  me.de  In  apt  time.   If 
the  Information  is  void  it  is  error  to  overrule  a 
motion  in  arrest,  and  on  review  the  proper  order 
is  one  of  reversal  without  remanding.   People  vs. 
Green.  368  111.  2^*2". 

Defects  of  forrr.  only,  are  not  reached  by  a  motion  in  arrest  of 

judgment.   Such  a  motion  only  questions  the  sufficiency  of  an 

information  or  indictment  as  to  matters  of  substance. 

No  Illinois  case  has  been  cited  where  the  precise  question 

as  to  whether  the  information  must  show  that  the  Instrument  signed 

was  a  valuable  one  or  one  of  apparent  legal  efficacy  was  Involved. 

In  fact  the  Illinois  cases  involving  false  pretenses  in  obtaining 

a  signature  to  a  written  instrument  are  few  In  number.   In  Kenney 

vs.  Illinois  State  Journal  Co.  6k   111.  -pp.  39,  this  court  had 

under  consideration  the  question  as  to  whether  a  news  article  which 

charged  false  representations  in  obtaining  subscriptions  to  a  book 

imputed  a  violation  of  the  criminal  code  and.  was  therefore  libelous. 

This  court  there  observed: 

"A  written  subscription  for  or  to  a  book 
is  a  written  contract  to  accept  and  pay  for  a 
book  when  delivered,  or  upon  stated  terms  and 
conditions.   Black,  Law  Dictionary,  1131. 

"If  accepted   it  becomes  a  legal  obligation. 
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and  may  be   enforced    In  courts   of   lew;    Is   the 
subject-matter  of  forgery      (People  vs.    Katt, 
Jh  Mich.    SO),    and    Is  a    'wiitten   Instrument' 
vflthln  the  meaning  of   these  words  as  used    in 
the  Critninel   Code."      (Emphasis    supplied) 

Here   Is   some    intimation  at   least,    that   the    Instrument    !rust   have 

some   apparent   legal  efficacy. 

In  35  C.J.S.    0   27  page   670   It    Is    stated: 

"The    Instruaent   signed  must  be   such   as  might 
possibly  cause   loss   or   Injury    to  the    person 
sl^rnlng    It,    XXX.      The   mere   obtaining   of  a 
signature    is  not  an  offense;    it   is   necessary 
that  the    signature  be  attached  to    sorae    written 
instrument   of  value,   &nr]    that  there  be  a   delivery 
of  the  instrument,    or  that  the  Instrument    be   of 
such  a   character  as  exposes   the    signer  to 
liability  as   soon  as   it    is  signed." 

In  an  editorial   note  preceding  an  annotation   in  l4l   A.L.E. 
210  at  page   237    it    is   stated: 

ii-s-K-K-it   seems  that  the  instrument    so   obtained 
must  be  of   such  a  character    that  the  mere 
obtaining  thereof  may   occasion   injury    in  the 
legal    sense,    or   give  rise  prima  facie    to   a 
legal   liability,    in  order   that  the    mere   obtain- 
ing of  the    instrument  by  fraud  may    constitute 
a  criminal  offense"    (See   cases  followini;   the  above.) 

In  Commonwealth  vs.    Kir  and  1    2^3   Ky.    823,    50   ^'.W.    2d   13 

the  court   observed: 

"It   is  true  that   the  Instrun^nt   to  which 
the    signature    is  obtained  must  be   one   apparently 
of  legal   efficacy,    or  foundation  of  legal    liability. 
Gf  Robinson  vs.    Commonwealth,    21?   Ky.   129,    288 
S.W.10i^4." 

In   State  vs.    Karion   23-;   ?^o.   359,   138   a  W.491  an   inforcaatlon 
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charged   false  pretenses   in  obteinlr.g  the   signature   to  s   deed. 

The  name   of  the  grantee  was  not  alleged.      The   court  there  held  that 

the  failure  to   allege  the  name   of   the   grantee  was  fatal,   apparently 

on  the   theory   tnat    without  a  grantee  the   deed  had  no  legal    effect. 

And   in  Jo hn ^on-i^-s..^^ t a t.e   76   So.    2d  351   the   court   held: 

"Where   the  property  obtained  by  a   false 
representation   is  a  written   instrument,    such 
Instrument    should  be  described   sufficiently 
to  enable    the   court   to  detertalne   that    it 
possessed   legial   efficacy  snd   therefore   soTr.e 
value.      See   Langford  vs.    State  ^5   Ala  26.      This 
is  usually   done   by  setting   out   the    instrument 
In  haec  verba,    or    so   much   of  the    legal    tenor  of 
the   instrument  as  to   definitely   identify    it 
a  ad  permit   the    court   to  ascertain  that    it    creates 
a  lepcal    obligation."      (Emphasis    supplied). 

In  the   case   of   He  Pay  son  23   Kans.    757  the    Ixistrument 

Involved  was  a   deed.      There   the    court   made   tne   follo^^•ing   detailed 

observations: 

"Said   section   9h  does  not    pretend  to   make    the 
-ere   obtaining  of  a  signature   an  offense;    nor 
does  any   other  section  of  tte    statute  do  so. 
The   obtaining   of   a   signature   to  a  blank  piece 
of   paper,    if  nothing  furtner  were  done,    would 
not   constitute  any   offense.      Nor   would   the 
obtaining  of  a  signature   to   a  deed,    or  to  any 
other  written   instrument,    constitute   ar:    offense, 
if   such  written    instrument    were  never   delivered. 
In  order  that  the  obtainl.ig   of   a  signature   shall 
constitute  an  offense,    it   is  necessar:/    that  the 
signature  be  attached   to  scrr.e  written   Instrument 
of  valu£ .    and  that   the  written   instrurnent    Itself     ■ 
be   obtained  along   witn  the    signature.     (Fentoa 
vs.   People,^  Hill   126.)    A   signature   cannot    be 
obtained  unless  the  written  instrument    to   which 
it    is  attached   l3   also   obtained.      The    legislature 
evidently  had  no  thought   of   a  signature   belrig 
obtained   separate  from  a  written   Instrument, 
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They  had  the  whole   matter  in  contemplation  when 
they    enacted  the    la'A    —    tne    signature,   and   the 
written   instrument      —   the   signature,    and   the 
writing  above    it   to   make    it   valuable.      Their 
language    iSj  'obtain  the   signature   ai"   any   person 
to  any  written    instrument';   and   a  signature   with 
the  writing  above   it,    to   make    it  valuable,   may 
be  stolen.      All  that  a   deed    is,    is  the    signature 
with   the  writing  above    it    to   nrske    it   valuable. 
Indeed,    neither  the   signature  nor  the  writing 
would  be  of  any  value    if  they  were   separated. 
And  both  together  would   be  of   no  value,   linless 
obtained  by   the  party    to   whom  they    were  apparently 
executed,    or  for  whom  they  were  apparently 
designed,    or,    ixi   other  words,    unless  they   were 
apparently  delivered   to   the    oarty    to   whom  they 
were   apparently  executed."      (Emphasis   supplied) 

If  any  analogy  can  be   drawn   from  forgery  cases,    it  has 
often  been  held  that   the    legal  efficacy    of  the    instrument    must   appear 
frotr.  the    face  of  the   instrument   or  extrinsic  facts  must  be  alleged 
to  show   such.      See   Goodman  vs.   The   People.    228   111.15^  and  People 
v£.    Pfeiffer  2h3   111.200. 

Finally,    it    is   to   be  noted  that   in  the    second    part   of 
Sec.    253   of   Chap,    38   111.   Bev.    St.    1955   the   things  mentioned  are 
things  of  value,    ie.,   money,    personal   property  or   other  valuable 
things.      It    is   reasonable   to   conclude  that   tne   legislature    intended 
that  the   written   instrument  be  one   of  value   or  one   havirig    legal 
efficacy,      were   this  not   true,    one   could    immediately   call  to   mind 
innumerable    instruments  which   would   come  within   the   phrase    "ariy 
written   instrument"   and   which   could  not   conceivably  work   any   injury 
to  the  person  signing  the   same. 

We   conclude   from  the  foregoing  that   the   Instruments    set 
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out    In  the    Information  do   not  form   the  basis  for  prosecution  under 
the   statute  referred  to,   especially   In  the  absence  of   allegations  of 
extrinsic   facts  from  which   a  court   could  determine  from  an   Inspection 
of   the    information  that   some   legal    obligation  was   Incurred  by   the 
signing  thereof.      This,    In  our  opinion   is  a  matter  of   substance  and 
not   of   forTi   and  readers  the   inforaetion  legally   Insufficient.      The 
motion   in  arrest  of   JudjTnent    should  have  been    sustained. 

As  heretofore   observed  no  report   of   proceedings  was  filed 
in  this   court.      One   of   the  grounds  assigned  for  the    motion   In  arrest 
of   Judgment    (and   also   in  the  motion  for  new  trial )    is  that  the    court 
failed  to  have  a   court   reporter   preseit  at  the   trial   during    the   taking 
of  evidence   and   that   plaintiff   In  error  was  prevented  from  obtaining 
a  report   of   the  proceedings.      While  we  doubt  the  sufficiency  of    this 
point   as  to  the   motion   in  arrest  we  deem    soae   corarnent   on  the   basic 
point  advisable. 

On  the   same   day   the  nsctlon  In  arrest  of    judgment  was  filed 
there  was  also  filed  a   stipulation  between   counsel  for  plaintiff    in 
error  and  the   State's  Attorney   from  which   it  appears   that   prior  to 
the   trial   the   State's   Attorney    wrote  one   of    counsel   for   plaintiff 
in  error  and  asked  whether  he  desired  to   have  a   court  reporter 
present   at  the   trial;    that  thereafter   before  the   trial,   counsel    for 
plaintiff   in  error  orally  advised  the    State's  Attorney   that   he,    as 
counsel   for  plaintiff,    did  not  desire  to   have  a  court   reporter    present 
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at  the   trial;    that  the   State's   Attorney    then  advised  the    Judge   of 
this  conversation.      Also  filed  at   the   time   of   filing  the   motion   In 
arrest   of    Judgment  were   affloiavltE   of    plaintiff    In  error  and    his   wife. 
Plaintiff   In  error  by   his   affidavit   says    that   he   dl:5   not   know  that 
a  court   reporter   was   required  to   take  the   testimony    of  witnesses; 
that   he   did  not  '.v?lve  the   presence   of   a   court   reporter  and  that   he 
did  not  authorise   anyone   to  do  so  nor  3 Id   anyone  do    so   in  his  presence 
or  to   his  knowledge.      The  wife  of   plaintiff   In   errca?   swears   that  no 
reporter   was  present   during  the   trial. 

Provision   is   tiede  by   the   statute  for  the    appointment   of 
an  official   court   reporter   by   the   County   Judge.    (111.   Hev.    3t.    1955 
Chap.    37   3ec.    330)      There    is   nothing    in  the   record  before  us  that 
indicates  that  an  official    reporter   has  not   been  appointed  by    the 
County   Judge.      The  duties   of   such   a  reporter  are   set   out  by   3ec .    331 
111.    Rev.    ?t.    1955.      Modern  legal   procedure   conte:aplates  a  court 
reporter  who   shall  be  present   at   the   trial    for  the   taking  and 
preservation   of   evidence,    and  the   rulings   of   the   trial   judge   on 
matters  that  are  a   part   of  the   bill   of  exceptions   or    report  of 
proceediags.      This   Is  especially   true   in  criminal    cases.      Conceding, 
without   passing  on  the   question,    that  a  defendant   in  a  misdemeanor 
case  may  waive  tne   presence   of  a  co'.irt   reporter    at  the    trial,   we 
are   of  the   opinion  that   such   waiver    should  be  made    in  open  court   so 
that   the    sa:'ne   raay  affirmatively  appear  of   record;    that   the   record 
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should  show  that  such  a  waiver  Is  made  by  the  defezidant  when  fully 
apprised  of  his  rights  and  the  provisions  of  the  statute  pertaining 
thereto,  without  such  procedure  resort  must  be  made  to  the  luisat- 
Isfaotory  practice  of  attempting  to  use  affidavits  of  the  parties 
and  their  attorneys  as  to  what  transpired,  what  vas  said,  what  was 
Inferred,  what  was  meant  to  be  said  and  a  host  of  kindred  subjects. 
For  the  reason  that  the  Information  Is  legally  Insufficient 
the  Judgment  of  the  County  Court  of  Douglas  County  is  reversed. 

Reversed. 
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STATE  OF  ILLINolS 
THIRD  DIJTKICT. 


October  Tera,  A.  D,  1956, 


7  '-? 


'7 


^T 


General  No,   10074 


Board  of  education  of  Vfilliaiusville 
ConEiunity  Unit  r  chool   District   No, 
15  of   Logan,    Cangoinon  and  .lenord 
Counties,    Illincis,    and  ■  illiar:.sville 
Community  Unit   ,;cjhool   District  iio,    15 
of   Logan,   'Sangamon  and  Menard 
Counties,    llxincic. 


gencjfl  No,   7 


Petiticners-Appellaiits, 


▼«i 


Evans  £,   Jrittin,  Kargtiret  T.  lixittin, 
Harry   Long,    Lucille   Long,    the  County 
Board  of   ^^chcol   xruc  taes  of   Logan 
County,    Illinois,    The   ooard  of 
Education  of   Elkhart  Coxuauiiity 
Consolidated  M'chool   District   N"o.    264 
of   Logan,   ^-dngaaon  and  icnard 
Counties,    Illinois;    Elkhart   Conuaunity 
Coneolidated  .-^chool   .tlstrict  «o,    264 
of  Logan,    "•angaraon  and  Mdiard 
Coiinties,    Illinois;    The  -.scard  of 
education  of  Elkhart    .^o-mnmity  High 
School  lUstriet   iio,   4ub  of  ^ogaii, 
Sangamon  and  /'enard  Counties,    Illiiicis; 
Elkhart  Oomaunity  High  L-chool  District 
No,    405  of  Logan,    Cangar.on  and  ^'enard 
Coxuities,    Illinois;    E,   R,   Lukenbill, 
County  3uperi'itendent   of   3chools   of 
Logan  County,    liiiitois;    Leonard  iicoaun. 
County  Clerk  of   Logan   County,    Illinois; 
Lionel   hodgdon.   County   Treasurer  cr   L,o>^'^xn 
County,    Illinois;    Russeil   Follis,    Tax 
assessor   of   Hurlbut   Township,    Logan 
County,    Illinois, 


Defendant s-nppel lees,   i 


'^ 


/ippeal   from 
Circuit  Court  of 
Logan  County, 


">C  OJOO 


fOi 


It^^^nf!^^ 


io    It: 


i    »  ■:! 


..J 


ni^bnutiirv 


REYNOLDS,  J, 

This  case  is  a  dispute  over  the  proposed  detachment  of 
a  certain  area  from  one  school  district  and  annexation  to 
another.  The  four  defendants,  Evans  £,,   IJrittin,  Margaret  T» 
Brittin,  Harry  Long  and  Lucille  Long,  were  landowners  who 
resided  in  Section  Twenty-Geven  (27),  Township  Eighteen 
(18),  Morth,  Range  Four  (4),  v.est  cf  the  Third  Principal 
Meridian,  in  Logan  County,  Illinois.   This  area  was  part  of 
the  Williaasville  Community  Unit  School  District  No,  15  of 
Logan,  "^angamon  and  Menard  Counties,  Illinois,   The  said 
defendants  petitioned  to  detach  from  the  ..illiarusville 
School  District  and  to  attach  or  annex  to  the  lillkhart 
Community  Consolidated  School  District  No.  264  and  the 
Elkhart  Community  High  school  District  No,  4G6,  of  Logan, 
Sangamon  and  Menard  Cotmties.  A  petition  was  filed  with 
E,  H,  Lukenbill,  County  iJuxTerintendent  of  Ochools  and  ex- 
officio  Secretary  of  the  County  Board  of  School  Trustees  of 
Logan  County,   The  said  Lukenbill  gave  proxser  notice  of  the 
filing  of  the  petition  and  for  hearing.  On  June  6,  1955,  a 
hearing  on  the  petition  was  held  by  the  County  iioard  of 
School  Trustees  of  Logan  County,  and  on  the  same  day  that 
board  entered  an  order  allowing  the  prayer  of  said  petition. 
On  June  14,  19  5,  a  copy  of  said  order  was  served  by  mail 
on  L,  v.  Hinton,  the  County  iiuperintendent  of  .Schools  of 
Sangamon  County,  All  proceedings  were  under  the  law  governing 
detachment  and  annexation  of  school  areas  ii>  force  at 


-2- 


.1  ,aQjorf3vi 

.■.;K  .tox-i.raiC;    loorio  ,  tJtiXifiHEi-  . 

»iii  b«J8  ^C  oiilalG  loorioB  b&ifibiloano'J  xii'T^f'^uaoO 

to   jn«b;  J:dii»ixrJ    . 

"±€?  b'Sfio^-  Yii'M"^^ '»^i"  yc     .  ;D  pnjh£ifs»if 

Xifin  X^  bevioa  r- c;w    . 
io  aXoo/i-  ,oo:^/ji; 

l.i&x&fu.  nnnnioAiBb 


that   time.      On  July  9th,    1955,    the  Governor  of   Illinois   signed 
into   law,    the   law  appending  the   provisions  governing  detachment 
and  annexation  of  schocl  areas.     Both  the  old  law  and  the  law 
amending   it,    defined  the  orders  and  decisi.ns  of  the  County- 
Board  cf  ochool  Trucitees  in  natters  cf  this   kind  as 
"administrative  decisions"   as   defiiied  in  vJection   1  of   the 
"AdTiinistrative   Reviev;  Act",    and  provided  that   any  resident 
tdio  appeared  at   the  hearing   or  any  petitioner  might   apply 
for  a   review  of   such  decision   in  accordance  with  the 
"Administrative  Review    iCt,"     Under   the  old  law,    as  provided 
in  the    Administrative  Review  Act,    Chapter  110,    Section  4, 
Illinois   Revised  Statutes    (1953),    35  davs  was  allowed   for 
the   co.a!i©ncei!-.ent   of  any  acticn   of  review  under   the  act. 
Under  the   law  as  amended,    ^ich  eitiended  Section   4B-5   cf 
Chapter  122,    Illinois   Revised  Statutes    (1953),    and  also 
the  provisions   of  the  Adtainistrative  Review  -ct  applicable, 
the  tise   for  coiamenciny  proceedings  for  review  of  the  order 
or  actainistrative   decision  of   the  County   Board  of  School 
Trustees  was   changed  to  ten  days  aftar  a  copy  of  the  decision 
sought   tc   be   reviewed  was   served  by  registered  :aail  upon  the 
part}'  affected. 

This  proceeding  for  review  and  for  an   order  tc   declare 
the  action  of   the  County  Board  of  Jchool  Trustees  of  Logan 
County  null   and  void,    for   injunctive   relief,    and   for  review 
under  the  Administrative  Peview  Act,   was   filed  on  July   14th, 
1955,    five  days  after  the  new  law  became   effective  and  30 
days  after  service   of  a  copy  of    the  decision. 
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The  petition  was  in  two  counts,   Cotint  I  asking  to  have 
th©  order  of  the  County  Board  oi  School  Trustees  uf  June  6, 
1955,    decided  to  be  of  no   force  and  effect,    and  asking   that 
the  defendants  be   injoined  froct  taking  any  further  acti^'n 
in  connection  with  eaid  decision  of  June   6,    1955,     Count   II 
was  a  prayer   for   review  of  tlie  decision  by  the   County  ooard 
of  School  Trustees  under  the  Administrative  i^eviev;    -.ct,      To 
the  petition  the  defendants   filed  iheir  motions  to  dismiss 
Counts  I  and  II  of  the  coiaplaint,   and  on  yovetober   5,    1955, 
the  Circuit  Court  of  Logan  County  dismissed  »^cunt  I  of  the 
petitioners'   oooplaj-nt    for   failure    lo   state  a   cauGo  of  action 
and  disiaissed  Count   II  of   the   complaint   on  the  grounds   that 
the  Court  had  no  jurisdiction  of  the  subject  iViattt?r,      from 
the  order  of  the  Circuit   Court  disi-dssing  the  co^aplaint   the 
petit  leaders -appellants  have  appealed  to   this   courc. 

The  petitioners  are  the  board  of   Education  of   .illidms- 
vilie  Cofiuaunity  Unit  dchool  Mstrict  Ho*   15,   and  Uilliasisville 
Coiiiiaunity  Unit  School  JisLrict  i«'o.   15  of  Logan,   Jdi^gaiuon  and 
Menard  Counties,   Illinois.      The  defendants  are  the  four 
property  ov^neris  n^  sought  cietachaent  in  th©  first  instance, 
the  variLua  cuunty  officers  of  Logan   County  anu  the  school 
districts  axid  boards  of  education  of  the  schools  ar.d  school 
districts  to  which  the  said  four  defendant  prci;xjrty  ovners 
sought  annexation. 
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The  petitiouers'  theory  c,f  th»  oas©  is  tuat  the  decision 
of  the  Circuit  Court  in  dia-.;.is«in9  both  counts  wf  the  oojapiaint 
was  Qrrcneous,     Their  ooatentlon  i»  that  tiie  Legiaiatujre 
intended  and  did  in  effoct  hy  the  asiondato ry  dct  of  1355, 
abate  all  ci^taohxaent  p3roc3©*i!ings  th«n  i>€»ndins  before  the 
county  boards  of  Qchooi  trustees  inaiiyiiag  tl^oae  proceediags 
^ero  an  order  hi\d  b^en  entered  but  had  not  baco.-ie  final   up<^n 
the  eff<actlve  date  ji  the  a^'-endatory  act,  except  those 
proceedinfjtf  ^>anclin'3   on  appeal  in  courts  af  x«aorci»     Or  sttated 
aaother  way,   petition<ariS  contend  that  since  tha   35  iiay© 
provided  ti>x  SLpy^al  imder  the  old  law  had  not  rua  vut  <ui  the 
tide  the  ar  sudatory  aot  isecac^e  lay,   tlio  orcier  oX   the;  coiiiity 
board  of  school  trustees  abetted  and  was  of  no  i.orce  cukI 
effect.     B-at  in  the  altarBStive,   iJ©titloi\®r^  coxitend,  iz  the 
proceedings  viid  act  tibato,  th^arx  th^y  still  htive  ithe  riwiiL  to 
have  the  iaattor  coitaidered  by  tli©  Circuit  Court  under  the 
Adainistrative  Review  Act» 

In  support  ci'  thodr  con  tent  iozi  timt  tiie  pxo«eediuQ  to 
detach  a)xit©d,   yjetitlDnars  cite  a  uoal'-wx  of  achowl  oases* 
But  the  cas03  cited,   nomely  UnPPlja.^i^I^  .,t;IiooX  y.    ^:^U;a^ 
Hf  3w   414  Iil«  466,  I^oard  cf  i:diK:^;U,..  v.  vix^tsl,;,.   4Iu  111, 
$8,     'plan  V,   Vhj.tnvY.   41o  111,   274  and  cihexs,  alx  a.xc  cases 
vhere  action  hcd  been  taken  b>  the  sciiool  authv.xity,   and  an 
appeal  was  fjendlng  at  the  tiiae  the  caiiendatery   law  b«fC&iie 
effective*     The  law  <.-£  these  ca&ea  is  w&ll  stated  in  the  case 
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of  Dolan  v.  'iliitney.  413  111,  274,  where  that  court  said: 
"We  held  that  the  proceeding  tc  change  the  school  boundaries 
which  was  pending  ipcn appeal  before  the  State  superintendent 
abated  at  once  when  the  a;;,endment  establishing  a  different 
procedure  became  effective.   Our  dedision  was  based  upon  the 
settled  proposition  that  the  unconditional  repeal  of  a 
special  rei::edial  statute  without  a  saving  clause  stops  all 
pending  actions  -idiere  the  repeal  finds  them.  If  final  relief 
has  not  been  granted  before  the  repeal  goes  into  effect  ,it 
cannot  be  granted  afterwards,  'even  if  a  judgaent  has  been 
entered  and  the  cause  is  i^ending  on  appeal.  The  reviewing 
court  ffiust  dispose  of  t^ie  case  under  the  law  in  force  when 
its  decision  is  rendered.*"  Jiting  People  ex  rel .  Eitel  v, 
Lindheiaer,  371  111,  367,  374,  The  sai^e  situation  arose  in 
the  case  of  Lir^ooln  High  L^'chool  v,  Elkhart  H.  D,,   414  111, 
466,  and  that  court  held  that  they  must  adhere  to  the 
principles  enunciated  in  the  Dolan  v,  Vvhitney  case,  i^t  the 
amendatory  act  of  July  9th,  1955,  by  express  tanas  set  out 
in  Section  2  of  the  act,  provided  that  the  provisions  of 
the  new  act  should  not  affect  or  inpair  any  suits  or  petitions 
for  review  or  complaints  pertaining  thereto  pending  in  any 
court  of  record  at  the  tixae  the  act  took  effect,  Tl\is 
language  of  the  act  limits  appeals  to  those  suits  or  petitions 
for  review  pending  in  a  court  of  record.   On  July  3th,  1955, 
when  the  auiendatory  act  became  the  law  of  Illinoia,  there  was 
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nothing  pending  before  any  court  of  record.   There  being  no 
action  for  review  pending  in  any  court  of  record  at  the  time 
the  aciendatory  act  took  effect,  the  law  of  the  caaes  cited, 
Dolan  V.  V^hitnev.  413  111,  274,  Lincoln  high  ochool  v.  Elkhart 
H.  3,,  414  111.  466,  and  others  no  longer  was  applicable. 
And  in  consequence,  the  action  of  the  County  Board  of  Jchool 
Trustees  of  Logan  County,  Illinois,  becai.e  a  final  order  and 
not  appealable. 

The  right  of  appeal,  the  method,  the  procedure  and  the 
time  liiidtations  are  all  procediiral  in  character  and   are 
goTezned  by  the  statutes  governing  such  matters.  The  right 
of  appeal  is  not  a  vested  right  of  any  individual  or  group 
of  individuals,  ■  ut  is  a  procedural  right  granted  by  the 
legislature  and  the  legislature  aiay  by  aiaendient  change, 
modify  or  repeal  such  procedural  right.   In  the  case  of 
3aolen  V.  Industrial  Coamission.  324  111,  32,  at  page  37, 
it  was  saidi"^**th5  legislature  has  the  right  to  change  the 
limitation  laws  of  the  state  with  respect  to  existing  causes 
of  action  and  to  change  the  laws  of  procedure,  and  all  rights 
of  action  must  be  enforced  in  accordance  with  the  new 
procedure,  without  regard  to  vdiether  they  accrue  before  or 
after  the  change  in  the  law,"  And  in  the  s<a...e   case  the  court 
also  said,  in  speaking  of  vested  rights,  "It  iu  well  under- 
stood that  the  legislature  has  no  autJvcrity  to  pass  a  law 
impairing  the  obligation  of  a  contract  or  depriving  a 
citizen  of  his  property  or  of  any  vested  right,  but  there  is 
no  vested  right  in  a  pui:)lic  law  which  is  not  in  the  nature  of 
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a  grant,  and  however  beneficial  an  act  of  the  legislature  laay 
be  to  a  particular  person  or  class  of  persons  or  however 
injuriously  they  may  be  affected  by  its  repeal,  the  legislature 
clearly  has  the  right  to  abrogate  all  legislative  acts  which 
are  not  in  the  nature  of  contracts  or  private  grants," 
Applying  the  law  of  that  case  tc  the  present  case,  there  can 
be  no  serious  contention  that  the  petitioners  had  any  vested 
rights  involving  the  appeal.  In  the  case  of  City  cf  JhicaoQ 
V.  Industrial  Com.,  292  111,  409,  the  court  there  saidt 
"This  court  has  repeatedly  held  that  the  lav;  is  well  settled 
that  there  can  be  no  vested  right  in  any  particular  remedy, 

JMthod  or  procedure,  and  'that  while  the  general  rule  is  that 

so 
statutes  will  not  be/ construed  as  to  give  them  a  retrospective 

operation  unless  it  clearly  appears  that  such  was  the 

legislative  intention,  still,  when  the  change  ..erely  affects 

the  reiTiedy  or  the  law  of  procedure,  all  rights  of  action 

will  be  «n forcible  under  the  new  procedure,  without  regard 

to  whether  they  accrued  before  or  after  such  change  in  the 

law,  and  without  regard  to  vii ether  suit  had  been  instituted 

or  not,  ixnless  there  is  a  saving  clause  as  to  e:<i sting 

litigation,*"  And  in  this  case,  there  can  be  no  question 

that  the  aaendnent  raerely  affected  practice  and  procedure 

and  that  there  is  no  vested  right  in  practice  and  procedure. 
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The  petitioners  rely  upon  the  case  of  Qrlicki  v.  ^-cCurthv. 
4  111.  2nd  342,  but  that  case,  the  court  after  citing  a  nuaber 
of  cases  in  which  aiendatory  legislation  was  held  to  apply 
retroactively,  said  thisj   "On  the  basis  of  the  foregoing 
authorities,  it  is  our  judgment  that  the  time  lixaitation 
aiDendi3«nt  should  be  retroactively  applied,  on  the  ground 
that  the  legislature  so  iatonded,  and  that  it  is  procedural 
in  character." 

In  the  light  of  the  xiny  authorities  in  Illinois  this 
court  must  hold  that  tlie  rights  of  appeal  and  reviev/  provided 
k^  Section  4B-5  of  the  School  /^ct,  and  Section  4  of  the 
Adainietrative  Review  Act,  as  existing  on  June  6,  1955,  ^vere 
procedural  in  character  and  not  vested  rights.  They  were 
public  rights  granted  by   the  legislature,  and  the  legislature 
had  full  authority  to  change  them  if  it  saw  fit.  And  where 
no  appeal  has  been  perfected  and  nu  action  for  review  was 
pending  in  a  court  of  record  at  the  tiiae  the  new  law  went 
into  effect,  the  order  of  the  county  board  of  school  trustees 
then  became  a  final  order  and  did  not  abate.  Because  no 
appeal  was  perfected  or  pending,  the  new  law  by  limiting  the 
time  for  ap^seal  to  ten  days  barred  any  appeal  or  review, 
Vith  the  ten  days  as  provided  by  the  new  law  having  expired 
since  notice  had  been  sent  out,  no  review  can  be  perwdtteci 
\mder  the  Actaiinistrative  Review  net. 

For  the  reasons  stated,  the  order  of  the  Circuit  Court 
dismissing  Counts  I  and  Ji  of  the  petitioners'  coaplaint 
ie  affirmed. 

Affirmed. 
Judge  Eoeth  took  no  part  In  the  consideration  of  this  case. 
-9- 
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DOROTHY  STEVENSON  CLARK, 

Appellant, 

V. 

THE  TRIBUNE  COMPANY,  an  Illinois 
corporation. 

Appellee. 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY 


^ 


MR.    PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff's  action  is  for  libel,    based  upon  an 
article  printed  in  defendant's  newspaper.     Defendant's 
motion  to  dismiss  the  complaint  for  failure  to  state  a   cause 
of  action  was  sustained,   the   suit  was   dismissed,   and  judg- 
ment  entered  against  plaintiff,    from  vhich   judgment  plain- 
tiff appeals. 

Attached  to  plaintiff's  complaint  is  a    copy  of  the 

alleged  libelous  article.     The  article  in  part  states: 

"Mrs.   Clark  divorced  Clark,   v>*io   owns  the  Tower  and  the 
Norshore  hotels,    in  1937  on  the   ground  of  infidelity. 
In  the   settlement   she  received  his  ^50,000  Miami  home 
and  the  ^150,000  Northbrook  estate  she  now  occupies," 

That  part  of  the  article  relied  upon,   and  alleged  by  plain- 
tiff to  be  libelous  per  se,   reads: 

"In  1935  Mrs,   Clark  was  named  defendant  in  a 
$1,000,000  alienation  of  affection  suit  filed  by  Mrs. 
Morrison  Orr  of  Piqua,   0." 

There  are  no  innuendoes  alleged  in  the  complaint, 

and  whether  the  statement  relied  upon  is  libelous  per  se 

presents  a  question  of  law  for  the  court,      Latimer  v, 

Chicago  Daily  News,    Inc.,   330  111,  App,   295i    293,   and  cases 

there  cited. 


l". 


2. 

i,/ords  alleged  to  be  libelous  will  receive  an 
innocent  construction  if  they  are  reasonably  susceptible  of 
it.   Piacenti  v,  Williams  Press,  Inc.,  347  111.  App.  440 
(Abst.);  Parmelee  v.  Hearst  Publishing  Co.,  341  111.  App. 
339;  Tiernan  v.  East  Shore  Newspapers,  Inc.,  1  111.  App.  2d 
150,  154. 

we  do  not  consider  the  portion  of  the  article 
relied  upon  by  plaintiff  in  her  complaint  as  libelous  per  se. 
Where  the  article  is  not  libelous  per  se,  it  is  necessary 
that  the  complaint  allege  special  damages,  Mitchell  v. 
Tribune  Co. ,  343  111.  App.  446;  Whit e  v.  Bourquin.  204  111. 
App.  S3.   No  special  damages  are  alleged  in  the  complaint. 
The  alleged  libelous  words  appearing  in  the  article  must  be 
considered  in  the  context  of  the  entire  article.   Having 
stated  in  the  article  that  Mrs.  Clark  divorced  her  husband 
in  1937  on  the  ground  of  his  infidelity,  and  received  a 
property  settlonent  in  the  amount  stated,  one  cannot  read 
the  alleged  libelous  statement  as  reflecting  upon  her 
character  involving  a  violation  of  the  moral  law.  Plaintiff 
having  obtained  a  divorce  from  her  husband  on  the  ground  of 
infidelity,  an  implication  follows  that  she  was  a  good,  true, 
chaste  and  dutiful  wife.   Therefore,  the  statement  that  in 
1935  she  was  named  a  defendant  in  an  alienation  suit,  without 
being  directly  charged  with  having  stolen  the  affection  of 
Mr.  Orr,  is  not  susceptible  of  any  such  inference  as  plain- 
tiff claims  for  the  alleged  libelous  article. 
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The  mere  statement  that  plaintiff  was  named  defend- 
ant in  an  alienation  of  affection  suit  is  capable  of. the 
innocent  construction  that  by  persuasion  only  she  alienated 
the  affections  of  Mrs.  Orr's  husband,  and  would  not 
necessarily  involve  stealing  his  affections,  and  a  violation 
of  the  moral  code,  as  plaintiff  argues.  There  are  no 
innuendoes  alleged  in  the  complaint  which  would  allow  any 
meaning  other  than  what  the  average  person  would  understand 
by  a  reading  of  the  entire  article.   Piacenti  v.  Williams 
Press,  Inc. ,  supra. 

The  judgment  is  correct,  and  it  is  affirmed, 

AFFIRMED. 

KILEY  AND  LEVffi,    JJ.,    CONCUR. 


Li^ 


CIRCUIT  COURT, 


NELLIE  JEFFRIES,  )    APPEAL  FROM 

Plaintiff  -  Appellee,  ) 
V.  ) 

GEORGE  C.  ADAMS,  j  COOK  COUNTY. 

Defendant  -  Appellant.   )  ">  \      /v  X. 

JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  action  to  remove,  as  a  cloud  upon 
plaintiff's  title  to  real  estate,  a  Contract  and  Assignment 
under  which  plaintiff  retained  defendant's  services  as 
attorney.   The  Issues  were  referred  to  a  master  who 
recommended  a  decree  for  plaintiff.  The  decree  was  entered 
accordingly  and  defendant  appealed  to  the  Supreme  Court  which 
transferred  the  cause  here. 

The  Contract  and  Assignment,  referred  to  herein 
as  the  Contract,  was  executed  October  26,  19^2.  Under  its 
terms  defendant  was  "to  represent  me  ...  in  any  pending 
law  suits,  negotiate,  settle  or  compromise  any  and  all  claims 
that  I  may  have  in  and  to  the  property  hereafter  described 
.  .  .  ."  He  was  also  authorized  "to  do  all  things  necessary 
to  win  the  law  suit  or  law  suits,  in  the  Probate  Court, 
Circuit  Court,  or  Superior  Court,  and  to  assist  me  in  a 
matter  pending  in  the  Criminal  Court  .  .  .  ."  He  was  author- 
ized to  engage  other  attorneys  to  assist  him.  Plaintiff 
agreed  to  pay  defendant  "a  siim  equal  to  one-third  (l/3)  of 
any  sum  or  sums  that  he  may  recover  for  me,  by  suit,  settle- 
ment or  otherwise  .  .  .  and  I  hereby  assign,  transfer,  quit 
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clalm  and  set  over  to  .  .  .  Adams,  a  one-third  (1/3)  Interest 
In  and  to  the  above  described  real  estate  .  .  .  ."   This 
Instrument  was  recorded  July  29,  19^ »  and  the  recording  was 
first  disclosed  to  plaintiff  In  an  Opinion  of  Title  dated 
December  15,  19^. 

The  Issues  made  by  the  pleadings  are  whether 
defendant  did  "recover"  anything  for  plaintiff;  whether  she 
prevented  his  recovering  anything  for  her;  and  whether  she 
had  a  right  to  demand  his  withdrawal  as  attorney. 

The  claims  qnd  law  suits  referred  to  In  the  Contract 
arose  In  connection  with  a  dispute  over  the  property  of  her 
deceased  husband.   The  dispute,  claims,  and  litigation  were 
settled  between  plaintiff  and  her  son.   The  master  found 
that  defendant  made  no  "recovery"  for  her,  and  that  her 
settlement  and  "recovery"  were  due  the  efforts  of  attorney 
Dot  son  after  she  discharged  defendant. 

It  Is  not  denied  that  Dotson  vio  rked  oiit  the  settle- 
ment.  But  defendant's  answer  and  testimony  raise  the 
affirmative  defense  whether  plaintiff  did  not  prevent  his 
"recovery"  for  her  by  rejecting  several  offers  of  settlement 
substantially  as  good  or  better  than  the  one  arranged  by 
attorney  Dotson. 

We  think  the  master's  finding  that  defendant  did 
not  recover  anything  for  plaintiff  was  not  sufficiently 
specific.  Under  the  terms  of  the  Contract,  defendant  was 
empowered  to  employ  attorneys  to  assist  him.  He  testified 
he  engaged  attorney  Dotson.  Plaintiff  testified  that  she 
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discharged  defendant  and  employed  Dot son.   If  defendant 
engaged  Dot son,  any  settlement  which  gained  the  real  estate 
for  plaintiff  would  be  a  settlement  by  defendant  through 
Dotson.   There  was  no  testimony  by  Dotson. 

Furthermore,  we  think  the  master  should  have  found 
specifically  on  the  evidence  whether  defendant,  before 
Dotson* s  successful  settlement,  offered  settlements  to 
plaintiff  substantially  as  good,  if  not  better),  than  the  one 
she  eventually  accepted.   This  had  a  bearing  upon  whether 
he  was  prevented  from  recovering  for  her. 

There  is  also  the  issue  with  respect  to  plaintiff's 
right  to  discharge  defendant.  Defendant  had  the  burden  of 
proving  his  affirmative  defense,  and  if  he  met  the  burden 
any  discharge  by  plaintiff  or  success  by  attorney  Dotson 
could  not  deprive  defendant  of  v:hat  is  due  him.   (Goldberg  - 
V.  Perlmutter.  308  111.  App.  84,  31  N.E.2d  333.)  Plaintiff 
had  the  right  to  discharge  defendant  at  will  and  engage 
another  but  had  no  right  to  deprive  him  of  his  reasonable 
fees  by  replacing  him  without  good  cause,  making  it  impossible 
for  him  to  perform  his  contract  by  settling  the  litigation 
through  another  attorney.   (Goldberg  v.  Perlmutter,  308  111. 
App.  84.) 

If  plaintiff  prevented  defendant  from  recovering 
the  property  for  her  either  through  rejecting  a  fair  - 
settlement  offer  he  had  obtained,  or  by  attempting  to  discharge 
him,  she  cannot  employ  these  stratagems  to  circumvent  his 
right.   In  view  of  the  lack  of  sufficient  findings  with 
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respect  to  these  Issues,  we  find  no  sufficient  basis  for  the 
determination  by  the  master  and  Chancellor  that  the  Contract 
and.  Assignment  was  null  and  void.'  We  need  not  consider 
whether  the  Contract  passed  any  Interest  In  the  real  estate 
to  defendant.  He  concedes  In  this  court  that  the  only 
Interest  he  might  have  In  the  real  estate  was  as  security 
for  the  payment  of  fees  due  him. 

Defendant  filed  a  coimterclalm  for  fees  for  services 
rendered  and  advances  made.   The  master  found  that  defendant 
represented  plaintiff  In  "many  matters"  In  the  Probate, 
Criminal,  Circuit,  and  Superior  Courts  of  Cook  County,  the 
Appellate  Court  of  Illinois,  and  the  United  States  District 
Court  and  Court  of  Appeals.  No  cross  error  has  been  assigned 
and  accordingly  the  finding  Is  undisturbed.   The  master  found 
he  had  no  right  to  pass  on  defendant's  counterclaim  and  vre 
presume  that  the  order  of  reference  to  the  master  did  not 
Include  the  Issues  made  upon  the  counterclaim. 

Should  we  affirm  the  decree,  the  security  for  the 
fees  and  reimbursements  due  defendant  would  be  removed.  We 
think  Justice  requires  that  the  decree  be  reversed  and  the 
cause  remanded  to  determine  what  Is  due  defendant  under  the 
allegations  of  his  counterclaim.  This  Is  no  Injustice  to 
plaintiff  because  the  record  shows  no  offer  on  her  part  to 
do  equity  by  paying  and  reimbursing  defendant  what  Is  due  him. 

The  determination  of  what  Is  due  defendant  for 
fees  and  advances  once  made,  plaintiff  should  be  given  the 
opportunity  to  do  equity  by  tendering  what  Is  due.   Should 
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she  do  so,  a  decree  removing  the  Contract  and  Assignment 
as  a  cloud  ought  to  be  entered.   Should  plaintiff  refuse  to 
tender  what  Is  due,  her  complaint  should  be  dismissed  for 
want  of  equity. 

The  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


REVERSED  MD  REMANDED 
WITH  DIRECTIONS. 


FEINBERG,  P.J.  AND  LEWE,  J.  CONCUR. 
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EDNA  G.  MARSH, 


Appellee, 


JOHN  M.  CHESNEY  and 
WILLIAM  LORD  HODES, 


Defendants, 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


On  appeal  of  WILLIAM  LORD 
HODES, 

Appellant • 

JUDGE  McCORMICK  DELIVERED  THE  OPINION  OF  THE  COURT . 

An  action  was  brought  in  the  Superior  Court  of 
Cook  County  by  Edna  G.  Marsh,  plaintiff,  against  John 
M.  Chesney  and  William  Lord  Hodes,  defendants,  for 
personal  injuries  sustained  February  6,  191+9.  The  case 
was  tried  before  a  jury.  At  the  close  of  all  the  evidence 
both  defendants  moved  for  a  directed  verdict,  which 
motions  were  overruled.  The  jurors  returned  a  verdict 
finding  both  defendants  guilty  and  assessing  the  plaintiff's 
damages  at  the  sum  of  $32,500,  upon  which  verdict  Judgment 
was  entered.  The  court  denied  motions  by  both  defendants 
for  judgment  notwithstanding  the  verdict  and  the  plaintiff's 
motion  for  a  new  trial.  The  case  is  before  this  court  on 
the  appeal  of  defendant  Hodes  from  the  ruling  of  the  trial 
court  denying  his  motion  for  judgment  notwithstanding  the 
verdict.  The  plaintiff  filed  notice  of  cross-appeal  from 
the  denial  of  her  motion  for  a  new  trial,  which  cross-appeal 
she  abandoned. 

It  can  be  found  from  the  evidence,  considered 
most  favorably  to  the  plaintiff,  that  on  February  6,  19^+9 
at  the  intersection  of  North  and  25th  avenues  in  Melrose 
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Park,  Illinois,  the  streets  were  covered  with  ice  and  were 
very  slippery.  The  weather  was  cold,  windy,  with  occasional 
gusts  of  snow.  At  approximately  6:^5  p.n,  an  eastbound  car 
driven  by  one  Kowalski  was  struck  by  a  northbound  car  driven 
by  one  Bokelman  when  the  latter  vehicle  skidded  into  the 
Intersection.  Kowalski 's  car  was  driven  over  on  the  shoulder, 
Bokelman' s  car  remained  in  the  intersection,  in  the  eastbound 
lane  of  North  avenue,  but  did  not  block  the  eastbound  lane. 
Defendant  Chesney,  driving  a  Buick  east  on  North  avenue, 
skidded  into  Bokelman' s  car.  The  bumper- to- bumper  contact 
of  the  two  cars  was  slight.  The  lights  on  the  Buick  car  were 
off.  Defendant  Chesney  was  incoherent  and  smelled  of 
liquor  • 

The  husband  of  plaintiff  Marsh,  driving  a 
Packard  car  eastbound,  slid  into  the  back  of  the  Buick 
car,  making  no  more  than  a  bumper  impact.  One  Noyce,  after 
the  first  accident,  had  parked  his  car  and  placed  lighted 
flares  back  of  the  Buick  car,  some  of  which  had  burned 
out  at  the  time  of  the  impact  of  the  Packard  with  the 
Buick.  Noyce  put  out  more  flares,  Jfersh  had  Just  started 
to  back  away  from  the  Buick  car  and  had  not  moved  his  car 
more  than  six  inches  when  it  was  struck  by  the  eastbound 
Dodge  car  driven  by  defendant  Hodes,  Hodes'  car,  as  it 
neared  the  Packard,  was  traveling  at  a  speed  between  ^ 
and  50  miles  an  hour.  The  impact  completely  caved  in  the 
rear  of  the  Packard,  forcing  it  into  the  Buick  and  caving 
in  its  front.  The  impact  made  a  loud  noise.  The  personal 
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injuries  received  by  plaintiff  Edna  G,  Marsh,  a  passenger 

in  the  Packard  car,  and  upon  which  this  suit  is  based,  were 
received  in  this  last  collision. 

An  appeal  taken  from  the  denial  of  a  motion  for 
judgment  notwithstanding  the  verdict  presents  only  a 
question  of  law  as  to  whether  when  all  the  evidence  is 
considered,  together  with  all  reasonable  inferences from  it, 
in  its  aspect  most  favorable  to  the  plaintiff,  there  is  a 
total  failure  or  lack  of  evidence  to  prove  any  necessary 
element  of  plaintiff's  case,  Merlo  v.  Public  Service  Co», 
381  111,  300.  Questions  of  negligence  and  proximate  cause 
are  ordinarily  questions  of  fact  to  be  decided  by  the  jury. 
Ney  V,  Yellow  Cab  Co.,  2  111. 2d  7^.  The  question  we  must 
decide  is  as  to  whether  or  not  there  is  in  the  record  before 
us  sufficient  evidence  to  create  a  factual  question  which 
must  properly  be  submitted  for  the  determination  of  the 
J'ury. 

The  defendant  argues  that  the  evidence  clearly 
shows  that  the  occurrence  in  question  was  an  unavoidable 
accident.   In  Walll^ j^_.. J.ilantl,  2  111.  App.2d  ^i46,  it  is 
said:  "'Unavoidable  accident'  has  been  defined  by  an 
Illinois  court,  as  'An  accident  not  occasioned  in  any 
degree,  remotely  or  directly,  by  such  want  of  due  care 
as  the  law  holds  every  person  bound  to  exfl'cise.'   Callaway 
v»  Spurgeqn,  63  HI.  App,  571.  While  we  find  no  Illinois 
case  directly  in  point,  a  number  of  jurisdictions  have  held 
that  'accident'  and  'unavoidable  accident'  are  synonymous." 


To  hold  that  the  occurrence  before  us  was  an  unavoidable 

accident  v;ould  necessitate  holding  that  as  a  matter  of  law 

there  was  no  negligence  on  the  part  of  the  defendant. 

However,  the  evidence  that  the  defendant  Hodes  was  driving 

his  car  at  a  speed  of  ^0  to  50  miles  an  hour  at  the  approach 

to  an  intersection,  where  the  road  was  covered  with  ice  and 

was  slippery,  creates  a  question  of  fact  which  properly 

must  be  submitted  to  the  jury,  both  as  to  the  defendant's 

negligence  in  running  into  the  rear  of  the  standing  car  and 

as  to  v/hether  such  alleged  negligence  was  the  proximate  cause 

of  the  injuries  complained  of.  To  hold  otherwise  would 

necessitate  the  conclusion  that  the  defendant  Hodes  was  not 

negligent  as  a  matter  of  law,  and  certainly  the  evidence 

Is  not  such  that  all  reasonable  men  would  agree  that  there 

was  no  negligence  on  his  part.  On  the  issue  before  us  as  to 

whether  the  court  properly  overruled  the  motion  for  judgment 

notwithstanding  the  verdict,  applying  the  rule  which  we  have 

heretofore  set  out,  this  evidence  considered  most  favorably 

to  the  plaintiff  would  be  sufficient  to  sanction  the  court's 

denial  of  the  motion  for  a  directed  verdict  and  to  require 

the  submission  of  the  cause  to  the  jury. 

We  find  no  error  in  the  trial  court's  denial  of 

defendant's  motion  for  judgment  notwithstanding  the  verdict, 

and  the  judgment  of  the  Superior  Court  of  Cook  County  is 

affirmed . 

Judgment  affirmed « 

Robson,  P.  J.,  and  Schwartz,  J.,  concur. 


a 


? 


DAVID  CROWLEY, 


Appellee  j 


V. 


JOHN  D,  SIDEY, 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 


:A ... 


Appellant, 
MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT 

This  appeal  by  defendant  is  from  a  Judgment  for 
plaintiff  in  an  action  for  personal  Injuries,  A  trial  by- 
Jury  resulted  in  a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $5*000,   There  was  also  returned  a  special  finding 
that  plaintiff  was  in  the  exercise  of  ordinary  care  for  his 
own  safety  immediately  prior  to  and  at  the  time  of  the 
occurrence.  No  point  is  raised  as  to  the  injuries  or  the 
size  of  the  verdict. 

Plaintiff,  ninety-three  years  of  age  at  the  time 
of  the  accident,  between  three  and  four  o'clock  in  the  after- 
noon, was  leaving  the  Burlington  Railroad  depot,  located  on 
the  north  side  of  Burlington  Street  in  LaGrange,  Illinois, 
between  LaGrange  Road  on  the  east  and  Ashland  Avenue  on  the 
west.  No  cars  were  permitted  to  be  parked  on  the  north  side 
of  Burlington  Street  in  the  block  in  question,  and  none  were 
parked  there  at  the  time  of  the  accident,  so  that  visibility 
to  and  from  the  intersection  of  LaGrange  Road,  regulated  by 
traffic  lights,  was  clear. 

Plaintiff  testified  that  as  he  stepped  to  the 
curb,  leaving  the  depot,  he  looked  to  the  east  and  to  the 
west  and  saw  cars  stopped  for  the  traffic  light  at  LaGrange 


■7'^ 


_2~ 

Road,  which  was  200  to  250  feet  east  of  where  plaintiff 
started  to  cross  Burlington  Street.  He  stepped  off  the  curb, 
and  when  about  10  feet  from  the  curb  on  Burlington  Street, 
which  is  about  ^5  feet  wide,  he  was  struck  by  the  right  front 
fender  of  defendant's  car.  He  was  found  lying  about  6  to  10 
feet  west  of  the  front  of  the  automobile.   There  was  other 
evidence  and  circumstances  tending  to  support  plaintiff's 
version  of  the  accident. 

It  appears  from  the  evidence  that  defendant  was 
familiar  with  the  Intersection  of  LaGrange  Road  and  Burlington 
Street  and  the  location  of  the  Burlington  Railroad  depot, 
having  been  through  that  particular  area  many  times  before 
the  accident.  \^en  defendant  started  his  car  after  the 
traffic  lights  changed  to  permit  him  to  proceed,  there  were 
no  cars  ahead  of  him,  and  his  view  to  the  point  where  plain- 
tiff was  crossing  Burlington  Street  was  unobstructed. 

Defendant  contends  that  the  court  should  have 
directed  a  verdict  for  defendant,  because  plaintiff  was  guilty 
of  contributory  negligence,  as  a  matter  of  law,  and  that 
there  was  no  evidence  of  negligence  on  the  part  of  defendant. 
Only  the  evidence  and  all  reasonable  inferences  to  be  dravm 
therefrom,  favorable  to  plaintiff,  can  be  considered  upon  the 
motion  for  a  directed  verdict.   Conflicting  evidence  cannot 
be  considered.  We  think  the  evidence  fully  Justifies  the 
refusal  of  the  court  to  direct  a  verdict. 

Defendant  also  contends  that  the  verdict  and  Judg- 
ment are  contrary  to  the  manifest  weight  of  the  evidence; 
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that  the  court  erred  In  giving  one  of  plaintiff's  Inetruotlons, 

and  In  refusing  to  give  an  Instruction  tendered  by  defendant. 

Defendant  argues  that  plaintiff  having  undertaken  to  cross 

Burlington  Street  In  the  middle  of  the  block,  not  within  a 

marked  crosswalk,  defendant  was,  under  the  clrciimstances, 

entitled  to  the  right  of  way,  and  offered  the  following 

Instruction,  which  the  court  refused  to  give: 

"The  Court  Instructs  the  Jury  that  there  was  In 
full  force  and  effect  at  the  time  and  place  of  the 
accident  In  question  In  this  case,  a  certain  statute 
of  the  State  of  Illinois  which  provided,  among  other 
things,  as  follows: 

"•Every  pedestrian  crossing  a  roadway  at  any 
point  other  than  within  a  marked  crosswalk  or 
within  an  unmarked  crosswalk  at  an  Inter- 
section, shall  yield  the  right  of  way  to  all 
vehicles  upon  the  roadway,' 

"If  the  Jury  believe  from  the  evidence  In  this  case 
that  the  plaintiff,  while  crossing  Burlington  Street 
at  a  point  other  than  a  marked  crosswalk,  or  an 
unmarked  cross\i^alk  at  an  Intersection,  failed  or 
refused  to  yield  the  right  of  way  to  the  automobile 
of  the  defendant  and  that  such  failure  on  his  part, 
If  any,  was  negligent  and  that  such  negligence,  If 
any,  proximately  caused  or  contributed  to  cause 
the  accident  In  question,  then  your  verdict  should 
be  for  the  defendant," 

Crossing  a  busy  street  In  the  middle  of  the  block 
Is  not  negligence  per  se.  King,  Adm,  v,  Ryman,  5  111.  App, 
2d  k8k;    Trennert  v.  Coe,  4  111.  App,  2d  166;  Parkin  v.  Rlgdon, 
1  111.  App,  2d  586;  Hart  v.  City  of  Chicago,  315  111,  App. 
214;  Ledferd  v,  Reardon,  303  111.  App.  300, 

The  tendered  Instruction  was  In  the  language  of 
subsection  (a)  of  section  75t   paragraph  172,  Chapter  95-1/2 
of  the  Motor  Vehicle  Act.   Subsection  (d)  proYldes: 


"Notwithstanding  the  provisions  of  this  section  every 
driver  of  a  vehicle  shall  exercise  due  care  to  avoid 
colliding  with  any  pedestrian  upon  any  roadway  and 
shall  give  warning  by  sounding  the  horn  when  necessary 
«  ■»   * ,  II 

The  tendered  instruction  was  held  to  be  erroneous  in 
view  of  the  language  in  subsection  (d)  of  the  statute, which 
qualifies  subsection  (a).   Stegall  v,  Carlson,  6  111.  App, 
2d  388j  Paliokaitls  v.  Checker  Taxi  Co..  324  111.  App.  21; 
Parkin  v.  Rigdon,  1  111.  App.  2d  586;  Taylor  v.  Rles,  3  HI. 
App.  2d  256. 

Defendant  complains  of  an  instruction  given  for 

plaintiff,  which  reads: 

"You  are  instructed  that  at  the  time  and  place  of  this 
accident,  a  certain  statute  of  the  State  of  Illinois, 
provided  as  follows: 

"'The  driver  of  a  motor  vehicle  shall  when 
reasonably  necessary  to  insure  safe  operation 
give  audible  warning  with  his  horn  but  shall 
not  otherwise  use  such  horn  when  upon  a 
highway  *  *  * , 1 

"The  Court  Instructs  that  if  the  Jury  find  that  the 
defendant,  in  the  exercise  of  ordinary  care,  should 
have  sounded  a  warning  as  he  operated  his  automobile 
at  the  time  and  place  alleged,  but  neglected  so  to  do 
and  that  as  a  proximate  result  of  his  failure,  the 
accident  occurred  and  plaintiff  v;as  injured,  then 
they  may  find  the  defendant  guilty  of  actionable 
negligence." 

We  think  the  language  in  subsection  (d),  noted 

above,  and  the  language  of  section  115,  paragraph  212  of  the 

Act,  which  in  part  reads: 

II  *  ■»  *  The  driver  of  a  motor  vehicle  shall  when 
reasonably  necessary  to  insure  safe  operation  give 
audible  warning  with  his  horn  but  shall  not  otherwise 
use  such  horn  when  upon  a  highway," 

and  the  circiimstances  disclosed  in  the  evidence  Justify  the 

giving  of  said  instruction. 
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Not  only  was  the  verdict  and  special  finding  of  the 
Jury  not  against  the  manifest  weight  of  the  evidence,  but 
the  evidence  on  the  whole  supports  the  verdict  and  Judgment. 

Finding  no  reversible  error  in  the  record,  the 
Judgment  Is  affirmed, 

AFFlRjylED, 

KILEY  AND  LEV/E,  JJ.  ,  CONCUR. 
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AUGUST  J.  DeWULF, 

Plaintiff, 
B.  BROTINE, 

Assignee  -  Appellant, 

V. 

HYMAN  WEIN STOCK, 

Appellee*   ) 
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APPEAL  FROM 


CIRCUIT  COURT, 
COOK  COUNTY 


JUDGE  LEWE  DELIVExRED  THE  01 INION  OF  THE  COURT. 

Appellant  B.  Brotlnei  hereinafter  called  petitioner, 
as  assignee  of  an  alleged  deficiency  Judgment  entered  in  a 
foreclosure  suit,  appeals  from  an  order  denying  her  petition 
to  amend  and  correct  a  decretal  order  entered  in  the  original 
suit, 

October  16,  1936,  a  decree  of  foreclosure  and  sale 
was  entered  in  a  suit  instituted  by  August  DeWulf ,  the 
mortgagee,  against  Hyman  Weinstock,  the  mortgagor.  A  sale 
of  the  premises  Involved  brought  $4,000^  After  distribution 
of  the  proceeds  of  sale,  there  was  a  deficiency  of  $5»875»05» 
The  decretal  order  here  in  question  approving  the  report  of 
the  sale,  which  included  the  deficiency,  was  entered  December 
5,  1936.   The  material  portions  of  that  order  read, 

"4.   That  the  proceeds  of  said  sale  were  not 
sufficient  to  pay  the  plaintiff  the  amount  found  due  by 
said  decree,  but  there  was  and  is  a  deficiency  of  .  .  . 
(Hf5875.05)j  and  that  WPA^M   WEINSTOCK  is  hereby  found  to  be 
personally  liable  therefor  and  that  execution  shall  issue 
thereon  for  said  sum  .... 

"5,   IT  IS  THEREFORE  ORDERED,  ADJUDGED  AND  DECREED, 
Upon  motion  of  the  plaintiff  that  said  Special  Commissioner's 
Report  of  Sale  and  Distribution  and  all  of  the  acts  and 
doings  of  said  Special  Commissioner  as  aforesaid,  be  and 
the  same  are  hereby  approved,  ratified  and  confirmed,  and 
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that  the  plaintiff  be  given  a  lien  upon  the  rents,  Issues 
and  profits  arising  from  the  full  fifteen  (15)  month 
statutory  period  of  redemption  provided  by  law  for  the 
payment  In  full  of  the  amount  of  said  deficiency  with 
Interest  thereon  as  aforesaid,  and  that  the  Court  does 
hereby  retain  Jurlsdlcatlon  [sic]  of  this  cause  and  all 
of  the  parties  thereto  until  the  time  of  the  period  of 
redemption  expires," 

DeWulf  assigned  his  Interest  in  the  alleged 
Judgment  to  the  petitioner  in  March,  1955.  June  28,  1955, 
petitioner  filed  her  petition  asking  that  an  order  be  entered 
correcting  the  decretal  order,  nunc  pro  tunc  as  of  December 
5,  193^»  so  as  to  convert  it  int«  a  Judgment  enforclble 
against  Hyman  Weinstock. 

Weinstock  filed  an  answer  averring  that  it  was  not 
the  intention  of  plaintiff  or  of  the  court  that  any  deficiency 
Judgment  be  entered  and  that  the  court  was  without  Juris- 
diction to  alter  or  amend  the  order  of  December  5t    1936. 
After  a  hearing,  the  court  entered  the  order  here  appealed 
from. 

The  petitioner' s  sole  contention,  as  stated  in 
her  brief,  is  that  the  court  had  jurisdiction  to  amend  and 
correct  the  order  in  such  respect  as  to  make  It  correspond 
with  what  it  would  have  been  in  order  that  substantial 
Justice  may  be  done. 

Defendant  says  that  the  terms  of  the  order  are 
clear  and  reflect  the  intention  of  the  court  and  the  parties. 

In  plain  and  unmistakable  language,  the  decretal 
order  gave  plaintiff  DeWulf  a  lien  on  the  rents,  issues  and 
profits  for  the  entire  period  of  redemption  "for  payment  in 
full  of  the  amount  of  said  deficiency  with  interest  thereon 
as  aforesaid."  The  record  shows  that  this  order  was  entered 
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on  plaintiff's  motion.   Therefore,  It  Is  reasonable  to  assume 
that  all  of  its  terms  were  satisfactory  to  plaintiff  DeWulf. 
And  since  there  la  no  showing  that  DeWulf  made  any  claim 
upon  Welnstock  for  the  alleged  deficiency  at  any  time  during 
the  period  of  redemption  or  thereafter,  or  that  DeWulf  ever 
made  an  accounting  for  the  rent,  It  seems  also  reasonable  to 
assume  that  DeWulf  accepted  the  lien  on  the  rents,  Issues  and 
profits  during  the  period  of  redemption  In  full  payment  of 
the  deficiency. 

Petitioner  as  assignee  stands  In  the  shoes  of  DeWulf 
and  Is  bound  by  the  latter' s  actions. 

Petitioner  relies  on  The  People  v.  City  of  Chicago, 
363  111.  409,  and  Moore  v.  Shook,  276  111.  4?.  We  find 
nothing  In  these  authorities  to  support  petitioner's  con- 
tention in  the  presBBt  case.   The  People  v.  City  of  Chicago, 
held  that  the  court  cannot  at  a  subsequent  term  amend  a  Judg- 
ment except  as  to  matters  of  formj  and  then  only  If  the  change 
Is  based  on  some  note,  giemorandum  or  memorial  paper  remaining 
In  the  files  or  upon  the  records  of  the  court.   In  Moore  v. 
Shook,  Involving  a  default  divorce  decree,   It  was  held  that 
the  docket  notation  was  sufficient  memorandufli  to  warrant  a 
change  of  date  on  the  divorce  decree.   The  mistake  was  not 
Judicial,  but  rather  It  was  clerical  or  ministerial. 

In  the  case  before  us,  petitioner  Is  not  seeking  to 
correct  the  order  appealed  from  as  to  a  matter  of  form.  What 
she  asks  Is  that  a  Judgment  be  entered  nunc  pro  tunc,  as  of 
December,  1936.   In  short,  petitioner  seeks  to  correct  an 
alleged  error  Involving  the  merits  of  the  case.   This  cannot 
be  done.   (Tosettl  Brewing  Co.  v.  Koehler,  200  111.  369.) 

For  the  reasons  stated,  the  order   is  affirmed-, 
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ERROR  TO 


Defendant  In  Eri*or, 
V.  )      MUNICIPAL  COURT, 

CARL  M.  SNIVELY  and  WALTER  C.  ADAMS, 
Plaintiffs  m  Brror. 


OF  CHICAGO. 


JUDGE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  were  charged  In  separate  Informations 
wtth  committing  an  act  of  oral  copulation  In  violation  of 
the  provisions  of  Chapter  38,  section  159a,  111.  Rev.  Stat, 
1953  (State  Bar  Ass'n  ed. ) .  A  Joint  trial  by  Jury  resulted 
In  a  verdict  of  guilty.  Each  defendant  was  sentenced  to 
serve  a  tenn  of  30  days  In  the  House  of  Correction  In  the 
City  of  Chicago  and  to  pay  a  fine  of  $300.00.  They  prosecuted 
writs  of  error  to  the  Supreme  Court  which  transferred  the 
cause  to  this  court. 

Taken  with  the  case  was  a  motion  of  Snlv6ly  to 
allow  certain  affidavits  and  suggestions  In  support  of  the 
motion  to  stand  as  an  additional  abstract  and  brief.  For 
the  reasons  hereinafter  stated,  we  feel  Impelled  to  reverse 
the  Judgments.  Therefore  no  useful  purpose  Is  ser\pod  by 
ruling  on  this  motion. 

The  record  before  us  falls  to  disclose  the  entry 
of  pleas  by  either  defendant  before  being  placed  on  trial. 

Defendants'  major  contention  Is  that  since  no 
plea  was  entered,  the  court  was  without  Jurisdiction  to  enter 
Judgment. 

In  the  early  cases  of  Johnson  v.  People,  22  111. 
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31^,  and  Ho skins  v.  The  People,  8k   111.  87*  our  Supreme  Court 
held  that  In  the  absence  of  a  plea,  no  issue  was  formed; 
that  without  an  Issue  being  formed,  there  could  be  nothing 
to  try  and  that  therefore  the  party  convicted  could  not 
properly  be  sentenced.   (To  the  same  effect,  see  The  People. 
V.  Shaffner,  400  111.  l?^;   The  People  v.  O'Hara.  384  111. 

511.) 

The  People  say  that  by  demanding  a  Jury  trial  and 
announcing  themselves  ready^  defendants  in  effect  entered  a 
plea  of  not  guilty.   In  support  of  their  position,  they 
place  reliance  upon  The  People  v,  Terry,  3^6  111.  520,  where 
the  plaintiffs  in  error  waived  arraignment  and  entered  a 
plea  of  guilty.   There,  plaintiffs  in  error  in  support  of 
their  claim  that  they  were  not  properly  arraigned  cited 
Yundt  V.  The  People,  65   111.  372,  and  The  People  v.  Kennedy, 
303  111.  423.   The  Court  said  at  page  521,  referring  to  the 
oases  last  cited,  "convictions  in  those  cases  were  reversed 
because  the  record  failed  to  show  any  plea, "  and  hence  had 
no  bearing  on  the  sufficiency  of  an  arraignment.   We  think 
that  The  People  v.  Terry,  relied  upon  by  the  People,  clearly 
sustains  the  contention  of  defendants. 

In  the  light  of  these  principles  and  decisions, 
we  think  it  is  unnecessary  to  consider  the  other  points 
raised. 

For  the  reasons  given,  the  judgments  are  reversed 

and  the  causes  remanded  for  further  proceedings  consistent 

with  this  opinion, 

REVERSED  AND  REMANDED. 

FEINBERG-,  P.J.  AND  KILEY,  J.,  CONCUR. 
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CLERK,  PROTEMPORE 
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m    THE  , 

APPEU..A.TK  GOITBT  OF  IlilSOIS 
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m.    1   of  i4AR8H.ALL,    LABALLF 

and  UVlKa^'tCN   C'U?iTI^^S,    et   al.  , 

riaintiffs-Appellants, 
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OOONTi'    BOARD  OF  SCHOOL  fRUSTKES 
OF  'iCOVVCKL  GCUi^fy,    et   r1.» 
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k  r  J'  F.  H.i.,    f  n  *.  H    T  ti  K 
CIRCriT  COLmT  CF 
WOODrCRD  COUHTY, 

ILLI.'^OIS. 


DOVK,    P.   J. 

John  F.    Manl«y  flletf  hi«  petition  tiflth  the  County 
Board  of  ;"ohool  Truetees  of  ^'^ocx'iford  County  ano   a  euplioftt;? 
thereof  i»ith  the  County   Boar^  of  !ichool  TruBteep   of 
Marshall  County.      ThiR   x-^etltlcn  r'^-citftd   th^t  petitioner 
vat?  the   ROle  ownf?r  of  rocord  in   fee  simple   of  one  hundred 
acrer;   of  l.nnc'   in  L^^alle  County,   Illinoifi,    rnd   that   tr!«re 
wore  no  leer"!  votrr**  or  oth-'^r  -jersons  rfflsidlnr  in  th<!^ 
ter."^itory  descrlb«'Cl  in  the  petition  %rA  prayed  that   thin 
land,  be  det^-ehed   fnoa  Comffiunity  Unit   -school   Distriet  So,    108 
of  v.oodford,    i'larshall,   LsBaII©  and  Llving:0ton  Counties, 
referred   to   in   the   record   as    the  Mlnonk  School   tistrict, 
and  annexec;   tc  Oossffiunity  Unit   ;>ohool   District  No.   1   of 


-^'■^ 


rrrsrsrrcs 


^  /v    ^ 


VlOSGaAHDia  M  2U1JUU 


~«11iJ 


:.-.tJht*l«? 


Marshall,   Lari&lle   r^nC   Livinp-fjton  Counties,    referred   to  in  the 
record  sb   th«  Wenons    !;5chool   riatrlet.     Upon  a  hearing  before 
th«  County   Bor-ru  cf  :^chool  I'rueteec  of  vtioocsford   County,    an 
order  «ap   entered   on  August   84,    195t;,   denying  tbii   prayer   of 
the  retitlon.     Upon  %  hearlag-  before  the  County  Board  cf 
School   Trustees?  of  Karshall  County,    that  boarfi,    on  October 
10,    1955,    entcrec  an  order  irrantinj?  the   pri>.yt^r  cf  the  petition. 
On  flovembt^r  12,   1955,    G03auBlty  Unit   Trchool   District 
No.    1    of  J-larshall,   LaBalle  p.nd  Livinrston  Counties,   John  I. 
»!anley,   Mark  Healy  anc   ^^^-liiiaffi  !>l.   vlilme.n,    filed   th^ir  coffira^int 
in  the  Circuit  Court  of  Woooford  Countji   arsinet  the  County 
Bo&rd   of  Bchool  Trustees  of  Woodford   County,   County  Board  of 
School   Trustees  of  Marshall   County,   Goffisr.unity  Unit  nchool 
DlRtrict  No.   108  of  -oodforS  County,   La'-all^,    Mrshall   ?ma 
Livln^eton  Counties,   !tob<^-rt  Yat   s,    rSobert  Dlfianbure  and   Fol,inc! 
TucKer.      Thifs   oorni-lsint,    after  slleging  the  action  of  the 
County  Board   of  School  Trustees  of  Woodford  County  on  Ausruat 
24,   1955,  aenyinpr  tbe  prayer  of  thf-  petition-r  tc  deti?.ch  and 
the  action   of  the  County  Boarc  of    School   Irusteas?  of  ^Uarishall 
Ocunty,   on  Cctob«»r  10,    1965,   grfentinj?  the  y/rayer  of  tn© 
petition  to  annex,   alleged  that   the  pl^lntifff.  oesired  a 
Judicip-l   review  of  aald   diecision?   und?5r  the  A("is?iinif!tratiTe 
Hsvie^  ;vct.      Thft  cofisi>l&lnt  further  alleged  that  the  plaintiffs 
&r©  reeiaentp  of  Coa»unitj    Unit    -chool   District  Ho.    1   &n&  that 
they  eppearec  at   the  hearings  before  the  county-  boarf-   of  eohool 
trxistees;    that  the  decisicn  of  the  County  Bofir<S  of  Bchool 
Trustees  of     oodforfl  County   is   contrary   to  l^tv  and   contrary 
to  tne  manifest  veight  of  the   frvidence  in   that  ths   evidence 
ahofc'B   that   th-->  petitioner  is   the  owner  of  all   of  th©  land 
eoufrht  to  be  detached  from  Gomiaunity  t'nit   ;: chool   Eletriot 
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Mo.    108  and   th»t  th®re  are  no  legal  voters  reRldinsr  in  the 
territory   sought  to  be  dfitschtj-e   .^.nd  concluded  that  th«s   .action 
of  th©  County  Bofei^fi   of  f'>chocl   Trusjtees  cf    ^'Qc6foT6  County 
van  arbitrary,   eapriclotts  anc   unressonable. 

'OfflBunlty  !5nlt  ?ichool   District  No.    108,   Rob?vrt   Yntes, 
superintenfi^nt  of  Coi?»sunity  Unit     ciiooi.  District  no,   108, 
Kobsrt  Old^-nbur^  ano  ftol«.n(5  Tucker  ^nBhorfrU   the  ecsplaint   and 
ur&y&d  that   the  pr«.y«r  of  the   coardaint  tc^  deaiefl.     "The   '.'ounty 
Sos.r^   of  '.cfcool   fnietees  of   ^'ooAford  County   filed  a  tranflorii't 
cf  the   record  of  thft  T-roeeedin^s  iist<l  bwfors  it.      th«  Circuit 
Court,    upon  s  hessring  under  the  Atoinistrativii  Hevi©'^.    •'■ct, 
affirrceij   the  fieeision  of  the  County  Board   of  Behcol  Trustees  of 
Vi'oodforc   County,      To  reverse  that   crOcr,   tjiis=i  appeal  is 
prcaecutf^d. 

The  record   shcwsi,  th^i.t  John  F.   Manley  lives  m   ''enona, 
Il-linoiB,    .?nt!   owns   th<=;  one  hunflrisd  f*.ere«   of  l>,.nv.  involved   in 
this  proo^e&ing  upon  vhich  no  lefnl  voters  or  children  rpsioe. 
Except   for   n  short   period  of  tiiae,    this   one  hunSrea  acr«s 
ba.d  been  a  part  cf   the  Rutland  Grnfi^  pna  His-h  Sohool  I^lstrlcta, 
Jutland  beinp  loostefi  on  Hcutf?  51,    mpproxi lately  half  'A':'y 
bet^;een  Mlnonk  and  wenone.     fhip  one  hundred,  acres  lie?  one- 
hsilf  mile   «^RSt  pjiS  on*?  mils  north  of  nutlann  a.nfl   sbr.ut   four 
»nd    one-half  or  five   !6ilef»   fross  ¥0non?=-  ann    ««?ven  railrs   frora 
tiinonk. 

In  th^  spring  of  196&  the  hutl&nd  (Iracie  nnci  High 
fJchcol   Dififcriote  werr?  annexed   to  the   "enona  '^ehool   Dlgtrict 
dnt  in  June  of  th«?  asflsf'  yoftr  r   portion  of  the   territory   so 
annexed  wai5  aetfiehefi  frocs  i^enona  fchool    ri^trict  i;nd  .nnnexed 
to  thfi   Minonk  Sohool   I^iRtrict.      The  territor,*',    so  detached, 
from  '-t'enona  ans   %nn®Tr«»d  to  Kinonk,    includlnsr  the-  land  in 
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question,   had   an  .assseRgisd  vnluRtlon  of  r.bout   60S  of  the    total 
Tslufition  of  th^-   foraer  Hutlwfid  a.ra(le  anfi   Hlp"h  Hchool  Distrlete 
■and  the   territory   oontaln^e  BB%  of  the  Btudent  population  of 
the  forruer  Hutland  Orade  «n6  Hlph  *'chool  DiRtricta. 

The  liinoitX  Unit  District  operMtsa  s,  flrrade  sehool   in 
Rutland,   fe'hieh  f^^rr^-^?.  tne  srrade   echool   stwdenta  in   th&t  ar©a 
and  ie  av&ll&blft   for  &n^   atudentp  livincr  in   the  are'-i  sought 
to  b«  det«ehe<3.      fteere  wRr*^, ,in   th«  orig-inal   Butlajid  school 
districts,   ivb  e^lemnnthry  studsats  and  25  hi^h  sonool   atucients. 
In  that  p'.rt   of  tb'j  forraer  Butlanti   sohocl   ciatrictf'jxxxKJE 
xxxx  annex«Jd   to   Kinonk  in  Jun*^   of  1965, there   are  ii'4  elementary 
school   students  gad  2-^  hiffh  school   students. 

Counsel   for  appellants   argue^S  before   tne  Count; 
BOBTQ  of  fichcol  truetees  upon  the  a&ariRg  f.mi  in  ttte  trial 
oourt  &ii<j  it  is   their  cuflteiit^on  her#  th&t  it   is   tht;  interuion 
cf  the  iJchocl  Cede    tc   p.*5rr2it  a  iead  owner   to  ha?*  hie  land 
annexeo.   to  the  territor,*   of  a   sohool  cUetrict  of  his  ehoioe; 
that    *if  this  vftrft   not   tht:  c?'«*   the  legislature  wculci  have 
appointed  a  e-osiffiissioner  to  go   out   «no   Oraw  thr;;  lines   th@«Belves. 
The   fact   that   this   oounty  taoarc  of  school    trustees  ie  in 
©xietenoe,    evidences   the  l«?gi6lattv^  intent   to  perait   the 
peoj^le  to  ro  wh^re  thej?  desire   end  it  is   an  .nbuE©  of  'JisGretion 
on  the  part  of  the  teo&rd   to  deny   thc^   petition.'* 

In  Schcol  listricl  Ho.  79  v.  The  Oounty  Board  of 
Schocl  frustees  of  Lake  County,  4  111.  2d  655,  it  waa  hela 
that  Section  46-4  of  th©  /cnooi  Cooie  !;?ave  the  County  Bosrd 
of  f-chool  Trufiteee  a  staRCiard  una*^r  vhich  thftir  disorstion 
m';^"  he  properly  exercised  in  detfersRioirig  "i^hsther  changeg  in 
houndari^e  of  sohool  aistricts   «heul6  he  aade.      Thmt   section 


.  4  • 


xxxxxx 


xxxx 


srjijr,- 


.1  it.i^  ■  \a  .t 


makes   it   the  duty   of   thf   count;/   bOF:.rc  of    BChool   trustees    to 

hear  evidence  ?«   to  the  school  needs  and  confiltione  of   the 

territory   in  the  area  within  a.n<l  adjacent   thereto.      In  tiie 

instant   c-'ipe  th?   rccoro   shows   th^t   the  onf^-hundrea-ftore   tract 

involTea  in   thir?   proofeding  v^\t»  a  ptirt  of  the  former  Rutland 

Srafie  tmc  Bi^h  Hchool  liictrictB  and   thrt  there  is  nov  an 

existing  g:rade  pehool   in  Futlsnn   serving  this  are^j    th.&t 

there  Xb  Rpproxiiaately  one  hundred  pupils  s.ttp-nding  school 

in  Rutland;    tbfit  the  valuation  of  tht'  p^rt   of  the  forrser 

Hutl&n<5  (JraSe  anC  Kiph  School   Listricts  annexef.  to  the   Minonk 

School   r-i."tririt  wrp   60'1'  of  thf^   tctnl  valuation  of  the  forraer 

RtttlEnd   !^chool   rifitrict  whil<>  885^  of  thp   tot?a   nuaber  of 

8tu<-enti?  of   th'    former  Rutland   School   Plstrict  coraprieea  th« 

student   po]  ulation   of   the  area  cmnex^rl  to   th?;  Minonk  School 

rehabilitating 

Difltfiot  and   Xhfit   the  cost  of/6aracx36Kic&3d!!ic3cx  the  Rutlrs.nd   fichool 

building  and  equipment  by  the  Minonk  iiohool  District  will   be 
substantial. 

fhe  ^;'Chool  Code  alao  tsakes  it  thfj  c'uty  of  tfte   county 
boare   of  school   trustees   to  hear  ©Ticlence  as?   to  the  abilitjf' 
of  the  districts  affected,  to  ma^t  the  standards  of  recognition 
as  prescribed  bj   the  Superintendent  of  J^ublic  Instruotion.     It 
ir  conetdefl  that  both  dlfstricte  operate  good   eehools  nM   that 
there   ip  no  difference  in  efluoational   advantages  offered  by 
each,    counsel   for  appellants  stating  in  their  brief  that    *8o 
contention  is  cBade,    thst  the  ^rantlner  or  denylnp  of  this; 
petition  will  hsre  any  effect  on  either  district  meptin^  the 
fitandnrde  of  recognition  ae  prescribed  by   the   Superintendent 
cf  Public  Instruction. *     Counsel   for  arpellant  ftleo  state  that 
there  is  no  problem  involved  in  this  proceeding  concerning 
the  div5l8ion  of  funde  or  a^nets  bet'A'een  the   two  districts. 
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The  &ppllc«ble  provisiona  of  the  School  Code  alao 
recfuiree   the  countj   bocrfi  of  school   trustees   to  determine 
whether  It  Is  to  the  best  interact  of  th«^   schcole  of  the  area 
and   the  educational  velfar^  of   th*^  :upils  thst   such  ch-inpc 
in  bouncsriefi  be  granted.      The  Minonk  School  tlstrict  operat«*B 
the  grade  school  &t  Rutland  &nfi   this  grade  school  ie  SRV^ral 
miles   closer  to  the   tract  involved  herein  than  the  >fenonfi 
Qr&^e  School  and  these  matters  ^er^  proper  educational   factore 
tc  be   considered  b/  tne   ccunty   board   together  -^ith  the   fact 
that   the  land  involved  hs^^rein  hae  alvciy    beerj  a  >  ?rt  of  the 
Rutland   School  Bietrict  and  hiatoriCRll/  has   supported   the 
Rutland   schoole.      X'he  county  board  of  school   trustees  al5?o 
h&d  before  it  the  flnsncial  altuation  of  bota  districts 
affected  by  its   order,   knew  that  the  lano  involved  had  an 
a8S©835ed  valuation   of  820,200,00   ftnci   that    the  detschs^nt   would 
result  ^n  a  tax  Ic^b   to  the  Kinonk  District.      Th<»se  matters, 
together  with  the   fact   th»t  there  B.re.  no  pupils  residing  in 
th^  territory  involved,   were  proper  and   pertinent   for  the  board 
to  consider  and,   having  done  so,   conclxided   th«t  the  preyer  of 
the  petition  ahoulc   be  denied. 

The  Adcjinistr  itiv6  F^sviev  Pot  provides  thnt    *the 
findings  ^nd  eonclusions  of  the   adsinistratlvft  agenoy  on 
questions  of  fact   shall  be  held  to  be  rrirart  facie  true  and 
correct.*      (111.   Rev,    Stat.   1965,    ohsp.   110,    par.   *a?4,    sec.  11). 
The  oh«.n.^ing  of  boundisries  of  a  school  district  is?  a  legislative 
act,    and  in  r or f orpins:  thiS  function,    the   county  board  of 
school   tpuetees  is  acting  &s   Rgont   of  thr   legislature.      (People 
V.    De&therage,   401  111.    26).      This   court   is  not   called  upon  to 
substitute  itB   Judg»0nt  for  tiv;- 1  of  the  countjf   bofird  of   school 
trustees.      Our  duty  ie   to  read   and  ooneider  the  recorr   in  order 
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to  ascertain  whether  there  i=  substantial  evidenrse  to  support 

the  order  of  the  oounty  board  of  Rchocl  trustees.   If  there 

ie,  its  judg-ment  is  conclusive.   (Stehl  v.  County  Hoard  of 

School  Trustees,  7  111.  App.  2d  £57,  265).   The  county  board 

of  school  trustee!?  in  the  instant  case  had  before  it  evidence 

bearing  upon  thi3  several  elesents  ■'vhich  the  School  Cede  provided 

it  should  consider  ?.no  this  bo.^rd  concluded  that  it  was  for 

the  bc-Bt  InterestR  of  the  schools  of  the  prea  ='r.na  for  the  be«t 

inter^sto  of  the  educational  welfare  of  the  pupils  to  lerve 

this  one-hundred-acre  tract  of  land  in  the  Minonk  ?ichool 

o£   a  laauowner  and  taxpa^^ir 
District.   :.ore  than  personal  desiree  or  convenience /is  needed 

to  support  a  board's  deciBion  to  chanee  eatablished  boundaries 

of  a  school  district.   The  velfare  of  the  affected  iistricts 

and  their  pupils,  ae  a  v?hole,  aust  control  r^ither  than  the  ^shee 

or  a 
of  %n  individual  land  owner/axx  few  persons.   Buci  action  is 

t -ken  only  where  the  benefit  derived  bj  the  annexing  and 

affected  areas  clearly  outweighs  the  detriment  resulting*  to 

the  losing  district  and  the  surrounding  community  as  a  whole. 

(Trlco  GoffliBunlty  Unit  -chool  Eietrict  v.  County  Board,  5tc., 

8  111.  App.  2d  494,  497). 

Community  Unit  School  District  Ho.  1  v.  County  Bosrd 

of  School  Trustees,  General  Number  10975,  an  opinion  being 

thifi  day  filed  therein  v.s,e  an  eppf^al  from  a  Judgment  entered 

by  the  Circuit  Court  of  Woodford  County,  affirming  orders 

entered  by  the  Bo-rd  of  School  Trustees  of  Woodford  County 

and  by  the  County  Board  of  rschool  Trustees  of  Marshall  County, 

which  orders  denied  the  prayer  of  a  petition  to  detach  850  acres 

of  ls.nd  from  Corisunlty  Unit  fichool  11  strict  "lo.  108  (the  Fdnonk 

District)  and  annex  th.^.t  l?.nd  to  Gomaunity  Unit  School  li strict 

Uo.    1    (the  Wenona  District).   It  trrs  there  insisted  that  the 
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petitioners  were  all  the  lep?!  vot'^ra  r-rsidinp  in  th'c   territory 
involved,  that  the  territory  was  ecntiguouR  to  the  Jenona 
^school  Oistrict,  th?_t  no  children  of  school  -p-R  resided  vithin 
the  area  «no  that  the  res  ective  county  bcsz-ds  acted  arbitrarily, 
capriciously'  and   unrefi.ponablj'  in  refusing  to  oetacn  the  terri- 
tory Involved  from  the  Minonk  Eij^trict  ; nd    nnnex   the  same  to 
the  ikenons   ristriot.   This  court  reviovf^d  th'?  record,  vhich 
is  Bubstantially  the  F.ame  as  the  recorc  in  the  inRtsnt  case 
and  called  attention  to  the  noncedeo  fwct  that  there  was  % 
little  difference  in  ecucctj.onal  a6va.ntv.ges   between  the  two 
schools  £.nd  th^t  no  evicnnee  w&e  repf^nted   b,y  .sppollants  before 
the  counts  boards  of  school  trustee?  r  f^  to  the  eoucational 
welfare  of  an^  of  the  mpilfl  wno  mignt  later  reeide  in  the 
e.rea  involved..   Upon  thc-.t  recoro  ¥e   held  ths  t  more  tho.n  pereonal 
desires  ano  convenience  of  li-.nciOKnerp  ?-no  t^-xi-. 'j ers   ia  needed 
in  order  to  warrant  b.   ch&.x\ge  in  established  scnool  dlEtrict 
bound**ries  and  thrt  the  welfare  of  tbe  affected  districts 
and  pupilf^  as  ?.  whole  tr:uRt  control,  citinp-  the  Trico  Ooamunity 
B  ch  0  o 1  c  R  s  e ,  s u  pr a . 

Pferenta  are  definitely  interested  in  the  school^ 
thvjir  children  attend.   All  their  tier  and  interept?  may  be 
centered  in  e.  certain  comniunity  ^nd  th'-ir  convenience  and 
their  rereonsi  de(=ir-?p,  =  s  well  e.G  th-  personal  desires  of  the 
landowner,  f?hou-ld  be  p;iven  due  con='ideratirn  'oy    the  county 
boards  of  school  truntees  in  determinincr  whether  the  prayer 
of  a  petition  to  det;ch  sh.  ulc'  be  trrrnted  or  denied.   All 
things  bein^'  ecual,  the  la.ndoKmer,  the  taxes  frosa  >'hose 
propert.)'  enables  the  schools  of  the  district  to  oper-^te,  the 
parents  and  students  residing  in  the  district,  should  be 
permitted  to  cnoose  t:he  nchocl  t're  pu;,llf5  «hoult  attnd.   The 
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agency'    charged   with  the  responsibility   of   aj^^inr  tr-ie-   oeciRion 
m  the    first   Inst   nee,    cetermined    in   Vac-'   instf^nt   esse   th&t 
the   land  here   mvclveo    shculc    regain  in   th  :   ^'inonk   .-'ehool 
District   and  u7>or.   thi.«   rfjccrc   v?e   •  r?-  un^/Dle   to   say   there   is 
no   f!ubstantial    eridencf;    to   aur- ort   the  oroor  of   tiif.   county 
board    of   cchool    tru'^t'^'es. 

"We  rocognize  th&.t   xKxi  In    -11    nsftt^rs   concernins" 
a  chars^^e   in   school    bounrarlee   or  annexation   to  or  detachment 
fror,   territory  of   ail  existing   school   ^^i strict,    certain 
inecuities   to  incivioual  ta:r  payers  will   rrob.^bly   arise   and 
disagreement   over  j^rovoseu  change b  may  be   present.      Ro  'sver, 
such  disagreement    cannot  be   useo   ae   a  ?alid   ar-TUffient    to   over- 
tliro','   a  valid   judicial   decision   of   tne   issues."      {School 
District   No.    79  r.    County  Bor-^^rd   of  ■"chool   Truf?tf-?es   of  L;?.ke 
County,    4   111.    2d    53c,    541). 

The  Judgment  of  the   Circuit  Oourt   of  "^•'ootiforO    Oounty 
is  affirmed. 

Judgment   ■  ffirried. 

EOVALDI,    J.,  GCI;GimS 
GROVJ,    J.,  CONCURS 
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MATTIL  MeCASY, 

Pla  intlff-apr^ellee, 

JOHH  WIU'OH, 


) 


Defendan1>app®llant«     ) 


1 
1 
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I     Appeal  iVoia  Circuit  Court 
of  Wirmebago  County* 


EOVALDI,     J. 

This  suit  is  brought  under  the  Ckieat  Statute  whleh 
requires  pr^oof  of  the  vd.lful  and  ^vanton  misconduct  of  the 
defendant  by  the  ^^e^iter  weight  or  preponderance  of  the 
evidence*  The  plaintiff,  I4attie  McCary,  i^as  a  guest  passen- 
ger in  the  autosaobile  of  the  defendant  when  the  autoniobile 
he  vms  opereting  was  backed  into  a  tree  at  night,  ceasing 
a  whip-lash  injury  to  the  plaintiff's  neck  and  back.   — 

The  jury  retxarned  a  verdict  in  favor  of  the  plain- 
tiff in  the  sua  of  1-3350,  aM  judgment  visas  Entered  thereon. 
The  jury  also  answered  in  the  affinaative  a  special  tn» 
tearrogatory  suteitted  by  the  defeniant  as  follows: 

"Does  th©  jiiry  find  fVos  a  preponder- 
ance of  tlie  evidence  that  any  one  or 
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M&re  of  the  acts  or  OEdLusions  charged 
against  the  defenoant,  John  V/llson, 
constituted  vd.lfttl  and  wanton  mi  scon- 
dtjict,  as  defined,  in  thej5«i  instruc- 
tions?" 

It  is  title  defendant's  theory  of  the  caee  that  there 
vas  no  evidence  of  vdlful  and  5*anton  misconduct  on  the  part 
of  tJie  d«fen;isnt  to  go  to  the  ,ivayt  and  that  the  trisl 
court  should  have  directed  a  verdict  in  his  favor  at  the 
close  of  plaintiff's  evidence*     It  is  fuarther  contended  that 
the  verdict  of  th&  jury  and  the  answer  to  the  special  inter- 
rogatory were  against  ti-ie  clear  and  s^nif  est  weight  of  the 
evidence,  and  were  based  \kpon  evidence  by  the  plaintiff  which 
«ias  physically  isipos&ible,  unreasonable,  and  inherently  im- 
probable, and  that  the  tri&l  court  should  have  granted  the 
defendant's  amotion  for  jud^ent  notwithstanding^  the  verdict 
or  for  a  new  trial* 

(te.  Saturday  night,  Februf^ry  26,  1955 »  the  defendant 
and  his  wife,  Ann,  drove  his  1952  Ford  automobile,  \diich  he 
had  purchased  from  a  used  car  dealer,  fJrom  their  trailer 
hotte  to  the  home  of  the  plaintiff  to  visit  with  her;  Sind, 
while  they  were  there,  it  'm.&  decided  tliat  they  vrould  go  to 
a  £^vie«     T^ie  three  got  into  the  Wilson  car,  with  the  plain- 
tiff on  the  righthand  side  in  the  front  seat,  Krs.  Wilson 
in  the  middle,  and  defendant  driving,  and  proceeded  to  the 
Wilson  trailer  home  t^ich  was  located  behind  the  house  at 
3330  9th  Street,  Rockford,  Illinois,  to  check  with  the  baby 
sitttsr  before  proceeding  to  the  movie*     They  arrived  at  the 
premie  ea  at  about  ^:00  P*M*  on  a  very  dark  night  and  with  a 
aiaty  rain  failing*     The  def«ndant  drove  hi»  automobiio  into 
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th«  driveway  just  t©  the  north  of  the  hou^e  «t  3330  9th 
Street*  H©  intexui&d  to  lesve  the  car  there  and   go  to  the 
trailer  behind  the  hoiufie  but^  when  he  ^t  out  of  the  car, 
he  saw  that  the  f^o^ind  was  too  wet  for  the  \*oinen  to  gp  to 
the  trailer,  and  hie  wife  suggested  that  he  drive  the  ear 
to  the  alley  south  of  the  house  and  up  the  alley  close  to 
the  trail*sr*  The  driveway  in  which  the  deftmdant  first 
stopped  waa  located  along  the  north  edge  of  the  two  46-foot 
city  lots  upon  which  the  house  and  trailer  v;ere  located, 
and  the  alley  ran  east  and  »fest  along  the  south  side  of  the 
two  lots.  There  were  no  street  lights  in  the  vicinity,  and 
there  were  no  curbings  on  the  sides  of  the  street  at  the 
point  in  cuestion*  the  headlights  and  td.ndr>hield  wipers 
were  turned  on  and  were  working  properly*  'Hie  defendant 
backed  out  onto  9th  street  and  backed  from  the  drive* 
m^y  toward  the  alley  to  the  south  and,  when  the  car  reached 
a  j^lnt  near  the  alley,  tlie  rear  bumper  of  the  car  bumped 
a  tree  «diich  was  standing  ,tust  off  the  level  dirt  shoulder 
on  the  west  side  of  the  road,  slightly  south  of  the  mad  of 
the  alley*  there  is  a  dispute  in  the  testimony  as  to  the 
speed  of  the  car  while  it  was  backing  down  9th  Street  and 
at  the  time  it  collided  with  the  tree,  and  also  a  dispute 
as  to  whether  or  not  the  defendant  had  the  lefthsnd  front 
door  of  the  car  opened  and  was  looking  out  of  same.  The 
defendant  and  his  wife  testified  that  he  was  backing  at  a 
speed  of  four  or  five  miles  per  hour,  while  the  plaintiff 
testified  the  speed  was  approxiraately  thirty  miles  p«r  hour. 
The  plaintiff  also  testified  thst  the  defendant. 
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while  bs eking  out  of  the  driveway  and.  down  9tb  Street,  was 
not  looking  back,  but  was  l<^kiiig  straight  ahead.     "He  just 
put  his  car  in  gear  &nd  it  .:?eess«id  thfit  car  just  .juiced  and 
it  just  w€S3t  back  and  just  by  the  tirae  it  seetaed  It  startetd 
to  back  it  hit  thtj  tree*     It  hit   sor.Qthing,  at  that  tirae 
be  <iidn*t  know  wh&t  he  had  hit.     It  seosed  like  it  knocked 
as  out*     '^^^  He  eal-i  he  hit  a  car  from  behind #     Then  he  got 
out  of  th«  ear*     ^'**  'aTien  he  ^t  back  in  the  car,  he  tried 
to  shut  th«  door  stnd  the  door  wouldn't  shut  eo  he  fot  back 
in  the  car  and  set  do'wn  for  a  fo^  minutes*     When  h©  ^t  hit, 
it  knocked  his  hat  clear  into  the  back  by  the  glass*     He  had 
a  portable  radio  back  in  tlie  glass  and  it  threw  It  on  the 
floor.     ^^^^  H®  hfid  to  hold  the  left  front  door  after  the  acci- 
dent with  his  ana*     He  held  the  door  continuously  up  to  the 
tiee  he  reached  th©  parking  lot  at  the  theater*     When  he  tsumod 
aroimd  in  the  otreet,  tlic  door  would  swing  op«ri  and  he  would 
have  to  bring  it  to  and  he  hssd  hie  ajnsi  ou  the  door  and  holding 
it  with  hiii  elbow  to  hold  it  to*     ***  ITie  door  ^wuldn't  lock*" 
The  evidence  dieclosed  tltat  there  \ms  sosae  datses®  to  the  ear. 
In  thitt  th©  resr  bumper  of  defendant's  car  v/as  dent@d  in, 
about  two  inches  at  the  point  where  the  impact  with  the  tree 
would  have  been  sade.     Aft  r  the  car  bumped  the  tree,  the 
three  parties  visited  for  a  ^ile  in  the  home  of  defendant's 
aunt  and  then  attended  &  M>vle,  wiiere  they  re^sained  for  the 
full  length  of  the  picture*.     After  the  jxrovie,  they  stopped  at 
a  restaurant  and  a  bar,  and  the  defendant  and  his  wife  then 
took  the  plaintiff  to  her  hoaae.     Plaintiff  testified  that  «h« 
had  coat^lained  of  being  injured  during  the  course  of  the  even* 
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log,  and  thst  the  defmtdant  refused  to  take  her  to  a  hospital* 
She  went  to  the  hospital  on  the  «vaning  of  the  next  day  af- 
tar  the  accident* 

There  were  differences  in  tile  testla^ny  of  the  de- 
fendant sjnd   his  wife,  and  the  testimony  of  the  plaintiff* 
The  <»uapt  and  jury  chose  the  version  of  th«%  accident  given  by 
tiite   plaintiff*  All  vfitnesses  testified  to  the  fact  that  at 
the  tiuM  of  the  accident  it  was  dark,  thrt  visibility  w;  s  poor, 
that  it  was  drissrling,  ttxat   the  headligtits  were  in  jgood  work- 
ing order,  th£»t  the  vd.nd shield  wipers  were  working,  and  that 
driving  conditions  generally  were  hazardous.  The  defendant 
had  every  opportunity  to  drive  his  car  in  a  forward  direction, 
there  being  no  traffic  on  the  street  in  question  on  which  he 
backed  his  car*  Each  case  caust  depend  upon  its  own  peculiar 
facts  to  determine  '«4ieth@r  the  act  charged  is  wilful  and  wan- 
ton* 'i^'hether  an  act  ia  wilful  and  wanton  is  greatly  depend- 
ent upon  ^e  particular  cireuastances  of  each  ease*  It  is  the 
peculiar  province  of  a  Jury  to  wei^  and  consider*  Paul  v* 
Garaan,  310  111*  App*  447«  The  question  whether  a  perscmal 
injury  has  been  inflicted  by  wilful  or  wanton  conduct  is  a 
question  of  fact  to  be  determined  by  the  jiuy*  X.  C*  H.  R* 
Co.  V*  Leiner,  202  111.  624j  Bemier  v*  Illinois  Central 
E.  a,  Co.,  296  111.  k^. 

Under  such  cireuostances  as  irulicated  by  the  «rid«ice 
in  this  case,  it  ie  r?uitc  understandable  that  a  Jury  and  trial 
court,  who  had  the  opportunity  of  seeing  and  observing  the  wit- 
nesses, could  reasonably  conclude  that  the  defendant  was  guilty 
of  wilful  and  wanton  misconduct.  That  reasonable  p9r&>tiB 
might  differ  as  to  this  conclusion  or  that  a  court  of  review 
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In  veighiog  tiie  eTidence  xaight  differ  is  of  no  consequence, 
Amenda  v.  Suits,  B  111.   2d  59^5,   134  HK  2d  ^11  G  813.     Th« 
•viddneii  in  this  case  clearly  presented  a  questicm  for  the 
jury  as  to  the  wilful  and  v;anton  sdiiconiuct  of  the  defend- 
ant*    By  their  verdict  and  by  their  ans-^^er  to  the  special 
intenrtjgatory,  thic  Jury  found  tk^^t  the  defendant  in  this 
ease  feias  guilty  of  -wilful  sind  v?anton  misconducts 

'^'  •     The  defendant  cont^ids  that  the  Jury's  verdict  and 
> 

their  ans'^er  to  the  special  interrog^.tory  v/ere  against  the 
manifest  weight  of  the  evidence  and  urges  t^at  the  trial 
court  should  have  directed  a  verdict  or  granted  his  iaotion  for 
judgj&ent  notwithstanding  the  v«s3rdict  or  heve  f;5rant©d  his  a 
new  tried  in  this  natter.     On  raotion  for  judgment  notwith- 
standing til®  verdict,  or  for  a  directed  verdict,  the  court 
does  not  weigh  the  evidence.     The  court  vsur/  properly  con- 
sider only  tlie  evidence  &nd  inferences  EK)st  favoreble  to  the 
plaintiff;  and  it  is  only  \s^ere  theare  is  no  evidence  tending 
to  prove  plaintiff's  case  thf^t  the  court  can  grant  either  a 
awtioa  for  directed  verdict,  or  judgment  notwithstanding  the 
verdict,     Lindroth  v.  b'algrecn  Co.,  407  111.  121,  130,  94 
ME  2d  S47;   Beverly  v.  Caitral  Illinois  Siec.  L  Gas  Co»,  5 
111.  App.  2d  27,  124  HE  2d  669.     It  is  not  the  province  of 
this  court  to  stibstitute  itvS  judsiaent  for  that  of  the  jury, 
or  to  upset  the  verdict  even  if  it  were  to  reach  a  contrary 
conclusion,  for  that  would  be  invading  the  constitutional 
prein>gative  of  the  jury.     Bliss  v.  Knap;  ,   331  111.  App.  45,  @  50, 
We  cannot  say  that  the  judgisR^it  is  against  the  manifest  weight 
of  the  evidence  in  this  case.     For  the  reasons  stated,  the 

jud0aront  is  affirmed* 

Dove,    P.   J.   Concurs 

JC^rTf»v  Judgnent  affirmed. 

/   ^/nv^\ 
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CIRCtJIf  C^URT  OF 
'«TKKlgBA0O  tionnTy, 
ILLINOIS. 


DOYK,    P.     r. 


Defendant  aopeala  tvotcx  a    .tuclgsjent  antered   against  hiia  and 
1p   favor  of  the   plalntJ. fi'a   in   the  Circuit  Court  of    iinnelago  County 
for  ^1178,37  and  costs.      This   judgment   graw  out  of  an  accounting 
suit  filed  by  the  pliiintiffs  against  the  defendant.      The  dsf^idant 
had  entered   into  wi»Itten  agreeaienta  wl tii   ti-ie  plaintiff?   to  5o  some 
oil  drilling,  work  for    theia,      Wliile    the   procf-ooiing  was  pending,   a 
firi^i  of  aeeountanta  xs&de  a  report  concerning  the  various   trans- 
actions between   tne   parties,      This  report   showed   t^xj    pla   ntiffs 
owed   thft   defendarit  ^050.13.      Incluied   in   it  were,  clslas  by  the 
defendant   for  cosaialsalons  for  finding  certain  mate   ials  needed  to 
carry  on  the  oil  drill  Im,,  wr)rk,   wtrieh  nlaima  aaiounted   to  "10C9,37# 
The  cause  ^ms  referred  to  the     aaaster-ln-caanccry   to  state  ar. 
account.      The  accounting  report  was  received    In  evlMence  but  the 
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master  disallowed   Uie  clalais  Tor  QomniBsionB  for  rinding  tm 
matArlals  in  the  a.foresald:  sum  of  Cl009,37»      Objections  w«re 
riled   to   the  iauaater's  report.     Th©  Court  contMrmod  the  .'.iftater'a 
report  anl  Altered   judgiaent  against   th©  defendant  for     117fi»37 
and   costs  as  horatofor«   stated. 

The  only   Isssue   ratssd  by   t^ile  appeal    Is   w^iother  or  not 
the   JefoTvdant   Is  entitled   to  credit  for   his  alleged  co.-fUaisstons  a« 
"finder's   feea"   Tor  locating  ana  obtaining  certain  noc©ssai-'y  .ijSitorials 
to  carr;^'  on  th«?  ol'i    drilling  work.      Th©  defandimt  co»ntends  hip. 
cVjarges  for   finder's  coia?^liss:.oEi5  are   nro'^se-r  and   .ju3%  and    In  accord- 
ance vrlth  the  custoia  and  usage  of  the  oil  business   ir.  th© 
locality   Involved  and,   therefor®,    the  Court  erred  in  not  allowing 
hi®  these  CKSiaml salons.      •Tlie   plaintiffs  assert   the  custoss  and  usage 
relied  upon  by  the  deferjdai^.t  was  not   esfc&bllsitied  by   tho   evidence, 
and,    farth.or,    the  alleged  custoic  ijt. d  us»v;e  ejrsfllcted  '.>riti\   tne 
express  provisions  of  the  written  contract  between   the   oisirtles. 

The  written  agresriusnt    €?rit©red  Into  between   the   r>«irfcies 

so  far  as  oertlnorit  to  this  appeal    provided: 

"l,       -arry  ^-apenscheld    ( -jn©  of   the   pl&lr.tl  i'fs)    to  pay 
cost's  not   to  exceed   035OO.OO    (this   includes    Incl- 
dfisatals  too   such  as   perislt,    survey,    etc.), 

•*3,  Znat  Klntop  (the  def®^.dant>  "c  0;spejTsc5vsld  to  divide 
eox'ipletlon  and  operating  ecsts  5^/50  with  r-d  -profit 
on,  costs   to  elfeer  party. 

"7.      it   Is  aj^reed  tiiat  Klntop  will  make  all   locatlcma 
and   *slt*   oil  r^oles  during  drilling," 

^^en  the  defendarit  h&e&sm  ar-able    to    pay   his  on© -ha If 

of  the  costs,   he   convoyed  &  one-half   Interest  wiiich  he  owned   in  the 

well  being  drilled   to  the   plaintiffs,    with  tho  understandln?;^  that 

they  woiild  pay   the  balance  of  tiie  eoiiiplotion  coats  and  give  hia  an 

option  to  repurchase   t  se   Interest  laalch  he  conveyed  to  theai  plus 

a  one-sixteenth  working  Interest   in  the   tjall,     A   aocond  written 

aiT.reeiaent  was   then  drafted  ami    ttils  agreeinent    provided  that 
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defendant   should    nave      lOOC.OO  cash  for  his  servlees  on   th®      well 
then  being  drilled,      iie   was   jaald   t'ala     1000,00,      The  defendaiit   aub- 
aitted  a  r.un:.b«r  of   li  voices  to  fclie    plalntifCs   for  ooste  and   expenses 
growing  out  of    the  drill if^".;  operatlor.s.      These  wftr«   paid.      Later, 
however,    it   was    Usco'fered   the   defendant  had  paid  lower  prices   for 
the    itejES   thsn  those   set  forth   in   the   invoices  and   retained  the 
difference    for  hiruself,    and,   also,    that  h©   aad  aol-^    souie  equipment 
froiii  one  of  the   wells  ar-rl     had   ■  ot  accounted  for  the  /aoney  received 
to   the  »?lalntir('s.      This   action   Tor  an  accounting  followec,      Hsfen- 
Aer.t  never  sert  snj  at'.teai^sats  or  invoices   to    ttje    plaintiffs   for 
his    illaged  coia^^issions  in  locating  drllLing  materials,      -ie  claimed 
sctch  comnilssion??   for  the  first   tip^   at   the  hearing  befbra  the 
s»ster,      Tne  onlv   tostimony   in   tills  record  relative   to   tr\e    custosi 
atrd  usa.ts  whlcl:   the  defendar<t  relies  upon   is   that  of  the  deforidant 
and  his    son,  and   is    to    tiie   effect  that   it   was   the  general  c.i  stoa 
in   the  oil  business   in  Southei'n   Illinois,   and  particularly    in  and 
around  Rob ir son  In  'J^rawford  County,   Illinois,    to   pay  coiaraisslons 
and  couspenaation  for   "looking  up"  or  '*ftxiding"  »aaterlals.     The   son 
testified   the   coro^-iission  could  be   froaa  10-    to   3$%,      :^e   did   not 
state  under   ;;  lat  clrcuisstances  thr*  eoamission   «?as  charged,    wV\o 
charged  such  cojiailsslons  or  the  locality  In  which  it  was  ch^-rced, 
and  he  did  not    fix  «t  deflriite   auiOtrnt  for  the   coiJKulssion   but  merely 
stated   that   it  ranged  froifi  lOt*^  to  2Si,      The  defendant  hliaself  only 
testified  va^^uely   to   the   alleged  custoia  and  u8a;,e  relative   to  a 
finder's  coaBriission, 

In  TraTf  v«    r'ahro,    337   111.   App,    63,    It  was   sought  to 

establish,  a  cuatoia  or  usance.      In  holding   that   th6   evidence   failed 

(p.    87) 
to   shov;   the     custoia  and  uaafiS,   trie  Court  sai  i:/  "A   usage  or-  cus- 
tom to  be  blndlnj^  i^iust  be   so  uniforia,   long-©stablis^5od,  &nd   generally 
acquiesced   In,      and  so  well-krsown,   as  to   induce  the  belief  tm>t   the 
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partlfls  contracted  uXth  referenc*   to   It,   nothing  appearing  In 

thfttr  contract  to  th»  contrary,      (Kelly  v,   Carroll,    2?.3   111,   App, 

309.) 

"Proof  of  certain  isolated  instances  is  not   safriclont 

to  establish  a  usa/^e  or  custot!:.,      (Clevelan^i,    C.,   <\    7   ST,    l,    '?--. 

566 
Co,   V.   Jenkins,   17i4    HI.   398.)      In  Bisaell  v,   Hyan,    23  m./jflCX, 

the   coujrt   said:      '  It  will   gsnerally  be  d<?sirable   ■■.■inan  a.  particular 
uaage   ia  relied  on,    to  establish   it  by   the    testitwr/y  of  several 
wltneasesj   and   If   it  be  a  well-efstablished  usage,   aa   It  ought  to 
be,    t'ais  will  .not   •■■e  :.'.t  fiMcult,  *      The  rule   announced   In   teie   Btss^sll 
case  with  rep^^ct  to  proof  of  a   c-„i.«tori;  or  usage  has  been  consis- 
tently    adhered   to  by  the  coiirts  of  our  State,      S&e  Ada^  i>roth  t 
Co.   V,   ?3ross  .^  ^uise,    ?32   111.   i^P?*   k^O}    ^^.    '\  i"llllar  Agency,    Ine, 
r,   Home  Ins,   Co.,   2?6  111.  kpp,   ul8," 

If*  Klaub  V.    -/okouji,    169   111.   App,   i.j3'!i,   an  atts-r.pt  was 
made   to     ©stablish  a  certain  custom  W   usage   in   th*,   plurabing  trade 
relative   to  the  ^jaklng  of  stove  conrteetions.      In  holding  that  the 

testimony     of  the  «lloj?e<3  custom  or  uaage   was   Insufficient   to 

(p.    438) 

establish   it,   tn«5  Court  saldj/  "•■vidGnce  of  a  custom  mid  usa£{s   I3 

not  adralasible  to  vary  th©  terras  of  a  contract,   but  is  adi?f,itt©d  on 

the  ground   that  the  cusfeo.^  and  usage   entered  into  and   t>ecai?ie  a   part 

of  the  contract,   and     under  the  liiw  the  contract  should,  be  so  read 

and  considered.      The  custofu  must  be  shoi-m  to  have  beeu   known  to 

both  oontracfeln.R  mrtiea  »  OorrlgiaiT   v,   herrln,   uk  ill.   ^PP  3^3l 

?lrst  Wat,    Bank  v,   iiackey,    157  ill*   App.   4O6,    -  or  tha  t  it  uas 

certain,   unlforsti  and  ao  gwieral    and  well  known   that  both  partiea 

would  be  presui^d  to  have  knowledge    ^-.hereof,     Currte  v.    Syndicate, 

etc.,    IO4   111,   App,   165;   Ajtierlciui   Instirance  Co,   v,    l^rance.    111   .111, 

566 
App,    310.      ^-'^  Blssell  V.    ''yan,    ?3   ^H./JCXX*    *^'®   oourt  said:      'The 

proper  office  of  a  custom  or  usage   In  business  is  to  ascertain  and 
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•xplaln   the   Intent  of  tho    >a   tiea  »   ?  *  Xt  ought  to  be   proved   to 
be   90   general,   uniform  and   frequent  as  to  warrant  that  the  party 
against  whowx  the  right   la  claimed  had  knowle^ce  of   it  and  con- 
tracted with  refex^nce   to    It.    *  <^  i>All   the   authorities  concur  in 
**ylng  that  if  usage  la   relied  upon,    it  mict  b«   sfi:iown   to  be 
ancient,   certain,   unlforiJi,   reaaonable  und   so  general    as  to   furnish 
this  presuisptlon  of  knowledge  by  lx>th  pai»tles.*' 

In  Kelly  v*    Cairroll  et  al,    ?,23  111,   App,    3G9,    the  Court 
•Aid   that  a  oustoisa  or  usage   should  be  established   by   the    testl- 
aoTty  of  several   witnesses  and    QDafc  sine©   ttie  curatoia  or  usage 
contended   for  nan   to  be  i^ell  krjowr,,    in  order  Tor  it  to   constitute 
a  custo;g  agr'  usage,    it  sisould  not  be  difficult  of  proof  by  a  nuiuber 
of  witTieaseffi. 

^Q  have   studied  the   evldarice  in  HiIb  controvirsy  relatlre 
to   the  alleged  custoca  and  usage  relied  upon  by   the  defendant,  and 
It   la  our  oDlnlon  It  falls  far  ^ort  of  ©stabllshing  the   same  as 
required  by  the   forej^otng  authorities,    and   jaany  ol^icrs  -^.ich  could 
be  cited,      v.-e  have  also  exaaslned   the  c-rses  etted  by  the   defendant, 
but   find  theiPi  inapplicable  to    tbs    situation  here    Involv^jd, 

f'urtheritiore,    the  written  contract  between  the  parties 
provided   they  i?ers   to    ahere  the  completion  and  operating  costs  on 
ft  flftj-firty  basis  with  no  profit  on  costs   to  either  partv.     This 
la  ft  clear  and  unambiguous  ststeffiftnt,   and  we  see  Tiothlni3  in  it  that 
would    lustlfy  us   to  construe   the  '^ord   ^'costa"   to    include  a  co:xiaiis- 
sion,      r:ven  If   the  evidence   In  this  record   gu  stained  laie  allesged 
eustoic  or  usage,    it  would  be   Inadi.-dsslble   to  alter   thss   terias  of   the 
written  contract  entered  into  between   these   parties  ssta;>llshlng 
a  certain  price,  Bvlder.ee  of  custom  or  usage  to  alter  this  prlc« 
la  not  admissible,      (3ooher  v,    'Vllliasis,    3^.1   ill,   A  pp.   50iij   Aci.-^aram 
Corp,    V,   Coal   Corp.,    395   HI.   1$4,    164). 
yj  "he    judgijient  entered  herein  was  correct  and    is   afJ'irnsed, 
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(p  Judgment   Affiraied, 
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